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PEBFACE 


’No Commentary upon Magna Carta has hitherto been 
written from the standpoint of modern research No 
serious attempt has yet been made to supersede, or even 
adequately /to supplement, the works of Coke and Eichard 
Thomson, published respectively in 1642 and 1829, and 
now hopelessiyj^ut of date This lack of enterprise may 
be due in pWt to a natural reluctance to undertake so 
laborious a task, but seems also to suggest tacit acquiescence 
m the opinion of Bishop Stubbs that no separate com- 
mentary IS required, since ''the whole of the constitutional 
history of England is little more than a commentary on 
Magna Carta ” Yet, for that very reason the Great 
Charter is surely worthy to be made the subject of special 
and detailed study, since few documents can compete prith 
it m the variety and interest of its contents, in the vrvnfcess 
of its historical setting, or in the influence it has exercised 
on the struggle for constitutional liberty That this con- 
spicuous gap in our historical and legal literature should 
have remained so long unfilled is the more remarkable in 
view of the great advance, amounting almost to a revolution, 
which has been effected since Coke and Thomson wrote 
Within the last twenty years, in especial, a wealth of new 
material has been explored with notable results Discoveries 
have been made, profoundly affecting our views of every 
branch of law, every organ of government, and every aspect 
of social and individual hfe in medieval England Nothing, 
however, has hitherto been done towards applying to the 
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systematiti elucidation of Magna Carta the new stores of 
knowledge thus accumulated 

'With this object m view, I have endeavoured, throughout 
several years of hard, but congenial work, to collect, sift, 
and arrange the mass of evidence, drawn from many 
scattered sources, capable of throwing light upon John's 
Great Charter The results have now been condensed into 
the Commentary which fills two thirds of the present 
volume This attempt to explain, point by point, the 
sixty-three chapters of Magna Carta, embracing, as these do, 
every topic — legal, political, economic and social — in which 
John and his barons felt a vital interest, has involved an 
analysis in some detail of the whole public and private life 
of England during the thirteenth century The Com- 
mentary IS preceded by a Historical Introduction, which 
describes the events leading to the crisis of 1215, analyzes 
the grievances which stirred the barons to revolt, discusses 
the contents and characteristics of the Charter, traces its 
connection with the subsequent course of English history, 
and gives some account of previous editions and commen- 
taries 

While reference has been made throughout to original 
sources where these were available, advantage has been 
freely taken of the labours of others If a debt of gratitude 
requires to be here acknowledged to previous commentators, 
a far deeper debt is due to many scholars who have, within 
recent years, by their labours in various fields not directly 
connected with Magna Carta, incidentally thrown light on 
topics of which the Charter treats Of Bishop Stubbs it is 
almost unnecessary to speak, since his works form the 
common starting-point of all historians and constitutional 
lawyers of the present generation Readers versed in 
modern literature will readily trace the influence of Pro! 
Maitland, Mr J Horace Round, Sir Frederic Pollock, Mr 
L 0 Pike, and Prof Prothero , while the numerous other 
authorities laid under contribution are referred to in the 
foot-notes and the appended bibliography Frequent 
reference has been made to two independent and scholarly 
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histones of the reign of John which have recently appeared 
— Miss Norgate’s John Zacjcland, and Sir James H Ramsay’s 
Angevin Emp%Te Of the older books dealing directly with 
the subject in hand, Sir William Blackstone’s Great Charter 
has been found the best, while among modern works 
the Ohartes of M Charles Bdmont is the most valuable 
The inexhaustible stores of Madox’s History of the Exchequer 
have also been freely drawn upon 

While these pages were passing through the press a 
brilliant essay by Mr Edward Jenks appeared in the pages 
of The Independent Bemew for November 1904, whose title 
The Myth of Magna Carta indicates the unconventional and 
iconoclastic lines on which it proceeds He argues with 
much force that the Charter was the product of the selfish 
action of the barons pressing their own interests, and not of 
any disinterested or national movement, that it was not, 
by any means, ''a great landmark in history”, and that, 
instead of proving a material help in England’s advance 
towards constitutional freedom, it was rather a stumbling 
block in the path of progress,” being entirely feudal and 
reactionary in its intention and effects Finally, for most 
of the popular misapprehensions concerning it, he holds 
Sir Edward Coke responsible How far the present writer 
IS in agreement with these opinions will appear from the 
following pages but Mr Jenks’ position would seem to 
require modification in at least three respects (1) A few 
of the provisions of J ohn’s Charter are by no means of a 
reactionary nature (2) Coke cannot be credited with the 
initiation of all, or even most, of the popular fallacies which 
have come, in the course of centuries, to cluster so thickly 
round the Charter (3) Mr Jenks, perhaps, undervalues 
the importance of traditional interpretations which, even 
when based on insecure historical foundations, are shown in 
the sequel to have proved of supreme value in the battle of 
freedom 

I am indebted to four friends who have kindly read my 
proof sheets, to Mr W E J Gray, and Mr Robert A 
Moody, whose good offices in this direction are not now 
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rendered for the first time, and to two of the members of 
my Honours Class of 1903-4, Mr A 0 Black, Jun, and 
Mr D B Mungo, all of whom have been zealous in help 
and fertile in suggestion 


XmOBTSWOOD, ElDEBSLIE, 
Renerewshibe, 6/A February^ 1905 
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PART I 

EVENTS LEADING TO MAGNA CAETA 

The Great Charter is too often treated as the outcome of 
purely accidental causes Students of its origin are some- 
times content to explain it as a mere tangible product of 
the successful resistance called forth by the tyrannies 
of King John That monarch's personal misdeeds, it is 
maintained, goaded into determined action a fierce un- 
flinching opposition which never rested until it had 
achieved success , and the outcome of this success was the 
winning of the Great Charter of Liberties The moving 
causes of events of such tremendous moment are thus 
sought in the characteristics and vices of one man If 
John had never lived and sinned, so it would appear, the 
foundations of English freedom would never have been laid 
Such shallow views of history unnecessarily belittle the 
magnitude and inevitable nature of the sequence of causes 
and effects upon which great issues really depend The 
compelling logic of events forces a way for its own fulfil- 
ment, independent of the caprices, aims and ambitions of 
individual men The incidents of John's career are the 
occasions, not the causes, of the great national movement 
which laid the foundations of English liberties The origin 
of Magna Carta lies too deep to be determined by any 
purely contingent or accidental phenomena It is as unwise 
as it is unnecessary to suppose that the course of constitu- 
tional development in England was suddenly and violently 



wrested into a completely new channel, merely because of 
the incapacity or misdeeds of the tempoiary occupant of 
the throne The source of the discontent fanned to flame 
by John's oppressions must be sought in earlnu leigns 
The genesis of the Charter cannot be undei stood apait 
from its historical antecedents, and these are inextiieably 
bound up with the whole story how England grew to lx 
nation 

In expounding the origin of the Charter, it n 
necessary briefly to narrate how the scattered Anglo-Saxon 
and Danish tribes and territories, originally unconnected, 
were gradually welded together and giew into England , 
how this fusion was made permanent by the growth of a 
strong form of centralized monarchical government which 
erushed out all attempts at local independence, and threat- 
ened to become the most absolute despotism m Europe , 
and how, finally, the Crown, because of the verj plenitude 
of its power, challenged opposition and called into play 
forces which set limits to royal prerogatives and io}aI 
aggressions, and at the same time laid the foundations of 
the reign of law A short survey of the e<irl}^ histoiy of 
England forms a necessary preliminary to a right under- 
standing of Magna Carta Such a survey makes prominent 
two leading movements, one of which succeeds the other, 
namely, the establishment of a strong monarchy able to 
bring order out of anarchy, and the subsequent establishment 
of safeguards to prevent this source of order degenerating 
into an unrestrained tyranny, and so crushing out not meiely 
anarchy but legitimate freedom as well The later move- 
ment, in favour of liberty and the Great Charter, was the 
natural complement, and, m part, the consequence of the 
earlier movement in the direction of a strong government 
able to enforce peace In historical sequence, order precedes 
freedom 

These two problems, each forming the counterpart of tine 
other, necessarily arise in the history of every nation, and m 
every age , the problem of ordei , or how to found a central 
government strong enough to suppress anarchy, and the 
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problem ot fi eedom, or how to set limits to an* autocracy- 
threatening to overshadow individual liberty Neither of 
these problems can ever be ignored, not even in tlie 
twentieth century , although to-day the accumulated 
political experience of ages has enabled modern nations, 
such at least as are sufficiently educated 1^:1 self-government, 
to thrust them into the backgioiind, out of view Deep 
political insight may still be acknowledged in ^sop's fable 
of Jupiter and the frogs King Log proves as ineffective 
against foreign invasion as he is void of offence to domestic 
freedom , King Stork secures the triumph of his subjects in 
time of war, but devours them in time of peace All 
nations in then early efforts to obtain an efficient govern- 
ment have to choose between these two types of rulei — 
between an executive, harmless but weak, and one poweiful 
enough effectively to direct the business of government at 
home and abroad, but ready to turn the powers entrusted 
to him for the good of all, to his own selfish uses and 
the trampling out of his subjects’ liberties 

On the whole, the miseries of the long centuiies of 
Anglo-Saxon rule were mainly the outcome of the Crown’s 
weakness , while, at the Norman Gonc[uest, England escaped 
from the mild sceptre of inefficiency, only to fall under the 
cruel sceptre of selfish strength Yet the able kings of the 
new dynasty, powerful as they were, had to struggle in order 
to maintain their supremacy, for, although the conquered 
English races were incapable of concerted resistance against 
their Norman masters, the unruly alien barons fought vigor- 
ously to shake off the loyal control 

During a century of Norman rule, constant warfare 
was waged between two great principles — the monarchic 
standing on the whole for order, seeking to crush anarchy, 
and the oligarchic or baronial, standing on the whole for 
liberty, protesting against the tyranny of autocratic power 
Sometimes one of these was in the ascendant , sometimes the 
other The history of medieval England is the swing of the 
pendulum between these two extremes j 

The main plot, then, of early Englf]^ history, centres 
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round the attempt to found a strong monarchy, and yet to 
set limits to its strength With this mam plot subordinate 
plots are interwoven Chief among these must be reckoned 
the necessity of defining the relations of the cential to the 
local government, and the need of an acknowledged frontier 
between the domains of Church and State On the other 
hand, all that interesting gioup of problems connected with 
the %dml foom of government, much discussed in the days of 
Aristotle as in our own, is notablv absent, never having been 
forced by the logic of events upon the mind of medieval 
Europe Monarchy was apparently assumed as the oiilj 
possible scheme of government , while the relative merits of 
aristocracy and democracy, or of the much vaunted constitu- 
tion known as ''mixed,'' weie not canvassed, since these 
forms of constitution were not within the sphere of practical 
politics 

The student of history will do well to concentiate his 
attention at first on the mam problem, while viewing 
the subsidiarj ones in their relations to the central current 

I William I to Henry II — Mam Problem the 
Monarchy 

The attention of the most casual student is arrested by 
the consideration of the difficulties which surrounded the 
English nation in its early struggles for bare existence 
The great problem was, first, how to get itself into being, 
and thereafter how to guard against the forces of dis- 
integration, which stiove without rest to tear it to pieces 
again The dawn of English history shows the beginning 
of that long slow process of consolidation in which un- 
conscious reason played a deeper part than human will, 
whereby many discordant tribes and races, many inde- 
pendent provinces, were crushed together into something 
bearing a rude likeness to a united nation Many forces 
converged in achieving this result The coercion of strong 
tribes over their weaker neighbours, the pressure of outside 
foes, the growth of a body of law, and of public opinion, 
the influence of religion in the direction of peace, all 
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helped to weld a chaos of incongruous and warring 
elements together 

It IS notable that each of the three influences, destined 
ultimately to aid most materially in this process of 
unification, threatened at one time to have a contiary 
effect Thus the rivalries of the smaller kingdoms tended 
at first towards a complete disruption, before Wessex 
succeeded in asserting an undisputed supremacy, the 
Christianizing of England partly by Celtic missionaries 
from the north and partly by emissaries from Rome 
threatened to split the country into two, until their 
mutual rivalries weie stilled after the Synod of Whitby 
in 664 , and one effect of the incursion of the Danes was 
to create an absolute barrier between the lands that lay on 
either side of Watling Street, before the whole country 
succumbed to the unifying pressure of Cnut and his sons 

The stern discipline of foreign conquest was required 
to make national unity possible, and, with the restoration 
of the old Wessex dynasty in the person of Edward 
Confessor, the forces of disintegration again made head- 
way England threatened once more to fall to pieces, 
but at the critical and appointed time the iron rule of 
the Normans came to complete what the Danes had 
begun half a century earlier As the weakness of the 
Anglo-Saxon kings and the disruption of the country had 
gone hand in hand, so the process which, after the Con- 
quest, made England one, was identical with the process 
which established the throne of the new dynasty on a 
strong, enduring basis The complete unification of Eng- 
land was the result of the Norman despotism 

Thereafter, the strength of its monarchy was what 
rendered England unique in medieval Europe Three 
great kings in especial contributed, by their ability and 
indomitable power of will, to this result — ^William the 
Conqueror, Henry Beauclerk, and Henry Plantagenet In 
a sense, the work of all three was the same, namely, to 
build up the central authority against the disintegrating 
effects of feudal anarchy, but the policy of each was 
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necessardy modified by changing times and needs The 
foundations of the whole were laid by the Conqueror, 
whose character and circumstances combined to afiord 
him an opportunity unparalleled in history The difficul- 
ties of his task, and the methods by which he carried 
it to a successful issue, aie best understood in relation 
to the nature of the opposition he had to dread Feudal- 
ism was the great current of the age — a tide formed hy 
many converging streams, all flowing in the same direc- 
tion, unreasoning like the blind powers of Nature, carrying 
away and submerging every obstacle in its path In 
other parts of Europe — in Germany, France, and Italy, as 
in Scotland — the ablest monarchs found their thrones 
undermined by this feudal current In England alone 
the monarchy made headway against the flood William I 
wisely refrained from any mad attempt to stay the 
torrent, but, while accepting it, he quietly subjected it 
to his own purposes He carefully watched and 
modified the tendencies making for feudalism, which he 
found in England on his arrival, and he profoundly 

altered the feudal usages and rights which his followers 
transplanted from the Norman soil The special expedi- 
ents used by him for this purpose are well known, and 
are all closely connected with his crafty policy of 
balancing the Anglo-Saxon basis of his rule against the 
imported Norman superstructure, and of selecting at his 
own discretion such elements as suited him in either He 
encouraged the adoption or intensification in England of 
feudalism, considered as a system of land tenure and as 
a system of social distinctions based on the possession 

of land, but he successfully endeavoured to check tlie 
evils of its unrestrained growth in its other equally 
important aspects, namely, as a system of local government 
seeking to be independent of the Crown, and as a system 
of jurisdiction As a political system, it was always a 

subject of suspicion to William, for he viewed it in the 

light of his double experience in Normandy as feudal 
lord and feudal vassal 
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William's policy was one of balancing His whole 
career in England was characteristically inaugurated by 
his care to support his claim to the throne on a double 
basis Not content to depend merely on the right of 
conquest, he insisted on having his title confirmed by a 
body claiming to represent the old Witenagemot of Eng- 
land, and he further alleged that he had been formally 
named as successor by his kinsman, Edward Confessor, 
a nomination strengthened by the renunciation of Harold 
in his favour Thus, to his Norman followers claiming 
to have set him by force of arms on his throne, William 
might point to the form of election by the Witan, while 
for his English subjects, claiming to have elected him, the 
presence of the foreign troops was an even more effective 
argument Throughout his reign, his plan was to balance 
the old English laws and institutions against the new 
Norman ones, with himself as umpire over all Thus he 
retained whatever suited him in Anglo-Saxon customs 
Roger of Hoveden tells us how, in the fourth year of his 
reign, twelve of the subject English from each county — 
noble, wise, and learned in the laws — were summoned to 
recite on oath the old customs of the land^ He retained, 
too, the old popular moots or meetings of the shire and 
hundred as a counterpoise to the feudal jurisdictions , the 
fyrd or militia of all free men as a set-off to the feudal 
levy , and such of the incidents of the old Anglo-Saxon 
tenures of land as met his requirements 

Thus the subject English, with their customs and 
ancient institutions, were used as expedients for modifying 
the excesses of feudalism William, however, did not 
shxink fiom innovations where these suited his purpose 
The great earldoms into which England had been divided, 
even down to the Norman Conquest, were abolished 
New earldoms were indeed created, but on an entirely 
different basis Even the great officers, subsequently 
known as Earls Palatine, always few in number, never 
attained either to the extent of territory or to the inde- 
^ R Hoveden, Ohromcay II 218 
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pendence -* ot the Anglo-Saxon ealdormen William was 
chary of creating even ordinary earls, and such as he 
did create soon became mere holders of empty titles of 
honour, while they found themselves ousted from all real 
power by the Norman mcecormtes or sheriffs No English 
earl was a '' count in the continental sense (that is, a 
real ruler of a ''county”) Eurther, no earl was allowed 
to hold too large an estate within his titular shire , and 
William, while compelled to reward his followers’ services 
with great possessions, was careful that these should be 
split up m widelj scattered districts of his Kingdom 
Thus the great feudatories were prevented from con- 
solidating their resources against the Crown 

Various ingenious devices were used for checking the 
feudal excesses so prevalent on the continent Bights of 
private war, coinage, and castle-buildmg, were jealously 
watched and circumbcnbed , while private jurisdictions, 
although tolerated as a necessary evil, were kept within 
bounds The manor was in England the normal unit of 
seignonal jurisdiction, and higher courts of Honouis were 
so exceptional as to be a negligible quantity No feudal 
appeal lay from the manorial court of one magnate to 
that of his over-lord, while, in later reigns at least, 
appeals weie encouraged to the Cwia Eeg%^ Almost at 
the close of William’s reign a new encroachment upon 
the feudal spirit was accomplished, when the Conqueror 
on Salisbury Plain compelled all freeholders to take an 
oath of homage and fealty personally to the king 

The results of this policy have been well summanzed 
as “a strong monarchy, a relatively weak baronage, 
and a homogeneous people” 

During the reign of William II (1087-1100) the con- 
stitution made no conspicuous advance The foundations 
had been laid , but Eufus was more intent on his hunting 
and enjoyments, than on the deeper matters of stateciaft 
Some minor details of feudal organization were doubtless 
settled and defined in these thirteen years by the King’s 
Treasurer, Ralph Elambard , but the extent to which he 
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innovated on the practice of the elder William iB matter 
of dispute On the whole, the reign must be considered 
as a time of rest between two periods of advance 

Henry I (1100-35) took up, with far-seeing statesman's 
eye and much vigour, the work of consolidation His policy 
shows an advance upon that of his father William had 
contented himself with controlling and curbing the mam 
vices of feudalism, while he played off* against it the English 
native institutions Henry went further, and introduced 
within the Cwia lieges itself a new class of men represent- 
ing a new principle of government The great offices of 
state, previously held by men of baronial rank, were now 
filled with creatures of Henry's own, men of humble birth, 
whose merit had raised them to his favoui, and whose only 
title to powei lay in his goodwill The employment of 
this strictly professional class of administrators was one 
of the chief contributions made by Henry to the growth 
of the constitution His other great achievement was the 
organization of the Exchequer, primarily as a source of 
royal revenue, but soon found useful as a means of making 
his will felt in every corner of England For this great 
work he was fortunate to secure in Roger, Bishop of Salis- 
burj, the help of a man who combined genius with pains- 
taking ability At the Exchequer, as organized by the 
King and his minister, the sheriff of each county twice 
a year, at Easter and at Michaelmas, rendered account of 
every payment that had passed through his hands His 
balance was adjusted before all the great officers of the 
King's household, who subjected his accounts to close 
scrutiny and criticism Official records were diawn up, 
one of which — the famous Pipe Roll of 1130, — is extant at 
the present day As the sums received by the sheiiff 
affected every class of society in town and country, these 
half-yeaily audits enabled the King's advisers to scrutinize 
the lives and conduct of every one of impoitance in the 
land These half-yearly investigations were rendered more 
effective by the existence at the Exchequer of a great record 
of every landed estate m England With this the sheriffs' I 
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returns could be checked and compared Henry’s Ex- 
chequer thus found one of its most powerful weapons in 
the great Domesday Survey, the most enduring proof ol the 
statesmanship of the Conqueror, by whose ordeis and under 
whose direction it had been compiled 

The central scrutiny conducted within the two chambers 
of the Exchequer was supplemented by occasional inspec- 
tions conducted in each county The King’s repiesentatiies, 
including among them usually some of the officers whose 
duty it was to preside over the half-yearly audit, visited, 
at intervals still irregular, the various shires These Eyres, 
as they were called, were at fiist chiefly undertaken foi 
hnancial purposes The main object was to check, on the 
scene of their labours, the statements made at Westminster 
by the various sheriffs From the hrst, such financial in- 
vestigations necessarily involved the trial of pleas Com- 
plaints of oppression at the hands of the local tyiant of 
the county were naturally made and determined on the 
spot, gradually, but not until a later reign, the judicial 
business became equally important with the financial, and 
ultimately even more important 

Henry at his death in 1135 seemed to have earned 
nearly to completion his congenial task of building a stioiig 
monarchy on the foundations laid by William I Much of 
his work was, however, for a time undone, while all of it 
seemed in imminent danger of perishing for ever, because 
he left no male heir of his body to succeed him on the 
throne His daughter’s claims were set aside by Stephen, 
the son of the Conqueror’s daughter, and a cadet of the 
House of Blois, to whom Henry had played the indulgent 
uncle, and who repaid his benefactor’s generosity bj' con- 
stituting himself his heir From the first moment of his 
reign, Stephen pioved unequal to the task of preserving the 
monarchy intact from the wild forces that beat around the 
throne His failure is attributed by some to his personal 
characteristics, and by others to the defective nature of his 
title, combined with the presence of a rival in the field m 
the peison of his cousin, Henry’s daughter, the ex-Empreas 
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Matilda The nineteen years of anarch} which nominally 
foimed his reign did nothing — and worse than nothing — to 
continue the work of his great ancestors The power of 
the Crown was humbled, and England was almost torn 111 
fragments by the selfish claims of rival feudal magnates 
to local independence 

With the accession of Henry II (1154) the tide quickly 
turned, and turned for good 

Of the numerous steps taken by Henry Plantageuet to 
complete the work of the earlier master-builders of the 
English monarchy, only a few need here be mentioned 
Ascending the throne in early manhood, he brought with 
him a statesman’s instinct peculiar to himself, together with 
the unconquerable energy common to his race He rapidly 
overhauled every existing institution and every branch of 
administration The permanent Curia Eegis was not onl} 
restored to efiicient working order, but was improved in each 
one of its many aspects — as the King’s household, as a 
financial bureau, as the administrative centre of the entire 
kingdom, and as the special vehicle of royal justice The 
Exchequer, which was indeed originally merely the Gima in 
Its financial aspect, received the re organization so urgently 
needed after the terrible strains to which it had been sub- 
jected amid the quarrels of Stephen and Matilda The Pipe 
Rolls were revived and various minor reforms in financial 
matters effected All local courts (both the old popular 
courts of hundred and county, and also the feudal juris- 
dictions) were brought under the more effective control of 
the central government by various expedients Chief 
among these was the restoration of the system of Eyres 
with their travelling justices (a natural supplement to the 
restoration of the Exchequer), whose visits were now placed 
on a more regular and systematic basis Equally important 
were the King’s personal care in the selection of fit men for 
the duties of sheriff, the frequent punishments and removal 
from office of offenders, and the rigid insistence upon 
efficient training and uprightness in all who enjoyed places 
of authority under the Crown Henry was strong enough 
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to employ more substantial men than the nom liomiw s ot 
his grandfather without suftenng them to be less devoted to 
the interests of their Prince Yet anothei expedient for 
controlling local courts was the calling up of cases to his 
own central feudal Cu?ia, or before those benches of pro- 
fessional judges, the future King’s Bench and Common 
Pleas, forming as 3"et merely committees of the Oiii la as 
a whole 

Closely connected with the control thus established o\ei 
the local courts was the new system of procedure instituted 
by Henry The chief feature was that each litigation must 
commence with an appropriate royal writ issued from the 
Chancery Soon for each class of action was devised a 
special writ appropriate to itself, and the entire procedure 
came to be known as '‘the writ process” — an important 
system to which English jurisprudence owes both its form 
and the direction of its growth Many reforms which at 
first sight seem connected merely with minute points of 
legal procedure were really fraught with immense pur- 
port to the subsequent development of English law and 
English liberties A great future was reserved lor certain 
expedients adopted by Henry for the settlement of disputes 
as to the possession or ownership of land, and also for 
certain expedients for reforming ciiminal justice instituted 
or systematized by a great ordinance, issued m 1166 , 
known as the Assize of Clarendon^ A striking feature 
of Henry’s policy was the bold manner in which he 
threw open the doors of his royal Courts of Law to 
all-comers, and provided there — always in leturn for hard 
cash, be it said — a better article in name of justice 
than could be procured elsewhere m England, or foi that 
matter, elsewhere m Europe Thus, not only was the 
Exchequer filled with fines and fees, but, insidiously and 
without the danger involved in a frontal attack, Henry 
sapped the strength of the great feudal magnates, and 

^ The details of these reforms are fully discussed %%fra under the hoiwl 
of “Royal Justice and Feudal Justice,” and some of their ultimate effects 
under the head of “ Trial by Jury ” 
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diverted the stream of litigants fiom the manorial couits to 
his own The same policy had still another result in 
facilitating the growth of a body of common law, uniform 
throughout the length and breadth of England, and opposed 
to the varying usages of localities or even of individual 
baronial courts 

These reforms, besides influencing the current of events 
in England in numerous ways, both direct and indirect, all 
helped to strengthen the throne of Henry and his sons 
Another class of reforms contributed greatly to the same 
result, namely, the reorganization of the aimy This was 
effected in various ways partly by the levival and more 
strict enforcement of the obligations connected with the 
old Anglo-Saxon fyrd or militia, under the Assize of 
Arms m 1181, which compelled every freeman to maintain 
at his own expense weapons and warlike equipment suited 
to his station in life, partly by the ingenious method of 
increasing the amount of feudal service due from Crown 
tenants, based upon an investigation instituted by the 
Crown and upon the written replies returned by the barons, 
known to historians as ‘'the Carte of 1166'', and partly 
by the development (not, as is usually supposed, the vmm- 
t%on) of the principle of scutage, a means whereby unwilling 
military service, limited as it was by annoying restrictions 
as to time and place, might be exchanged at the option of 
the Crown for money, with which a more flexible army of 
mercenaries might be hired 

By these expedients, along with many others, Henry 
raised the English monarchy, always in the ascendant since 
the Conquest, to the very zenith of its power, and left to 
his sons the entire machinery of government in perfect 
woikmg order, combining high administrative efficiency 
with great strength Full of bitter strifes and troubles as 
his reign of thirty-five years had been, nothing had inter- 
fered with the vigour and success of the policy whereby he 
tightened his hold on England Neither the long bitter 
struggle with Becket and the Church, ending as it did 
in Henry's personal humihation, nor the unnatural warfare 
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with his sons, which involved the depths of personal snider- 
mg to the King and hastened his death in 1189, was 
allowed to interfere with his projects of reform in England 

The last twenty years of his life had been darkened ior 
him, and proved troubled and anarchic m the ex ti erne to 
his continental dominions , but in England profound peace 
reigned The last serious revolt of the powers of feudal 
anarchy had been suppiessed m 1173 with charactexistic 
thoroughness and moderation After that date, the English 
monarchy retained its supremacy almost without an effort 

II William I to Henry II — Problem of Local 
Government 

It IS necessary to leave for a time the English monarchy 
at its zenith, still enjoying in 1189 the powers and leputa- 
tion gained for it by Henry of An]ou, and to retrace our 
steps, in order to consider two subsidiary problems, each of 
which requires separate treatment — the pioblern of local 
government, and that of the relations between Church and 
State The failure of the Princes of the House of Wessex, 
to devise adequate machinery for keeping the Danish and 
Anglian provinces m subjection to their will was one main 
source of the weakness of their monarchy When Duke 
William solved this problem he took an enormous stnde 
towards establishing his throne on a securer basis 

Every age has to face, in its own way, a group of 
difiiculties essentially the same, although assuming such 
different names as Home Rule, Local Government, or 
Federation Problems as to the proper nature of the 
local authority, the extent of the powers with which it 
may be safely entrusted, and its relation to the central 
government, require constantly to be solved The diflicul- 
ties involved, always great, were unspeakably greatei in 
an age when practically no administrative machineiy 
existed, and when rapid communication and serviceable 
roads were unknown A lively sympathy is excited by a 
consideration of the almost insuperable difiiculties that 
beset the path of King Edgar or King Ethelxed, on- 
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deavounng to rule from Winchester the distant tribes of 
alien races inhabiting Northumbria, Mercia, *and East 
Anglia If such a king placed a weakling as ruler ov^r 
any distant province, anarchy would result and his own 
authority might be endangered along with that of his 
inefficient representative Yet, if he entrusted the rule 
of that province to too strong a man, he might find his 
suzerainty shaken off by a viceroy who had consolidated 
his position and then defied his king Here, then, are 
the two horns of a dilemma, both of which are illustrated 
by the course of early Enghsh history When Wessex 
had established some measure of authority over rival 
states, and was fast growing into England, the policy 
at first followed was simply to leave each province 
under its old native line of rulers, who now admitted a 
nominal dependence on the Kmg who ruled at Winchester 
The early West-Saxon Princes vacillated between two 
opposite lines of policy Spasmodic attempts at centrali- 
zation alternated with the reverse policy of local autonomj 
In the days when Dunstan united the spiritual duties of 
the See of Canterbury; to the temporal duties of chief 
adviser to King Edgar, the problem of local government 
became urgent Hunstaffs scheme has sometimes been 
described as a federal or home-rule policy — as a frank 
surrender of the attempt to control exclusively from one 
centre the mixed populations of Northern and Midland 
England His attempted solution was to loosen rather 
than to tighten further the bond, to entrust with wide 
powers and franchises the local viceroy or ealdorman in 
each district, and so to be content with a loose federal 
empire — a union of hearts rather than a centralized 
despotism founded on coercion The dangers of such a 
system are the more obvious when it is remembered 
that each ealdorman commanded the troops of his own 
province 

Gnut’s policy has been the subject of much discussion, 
and has sometimes apparently been misunderstood The 
better opinion is that, with his Danish troops behind 

B 
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him, he felt strong enough to reverse Dunstan’s tactics 
and to take a decisive step in the direction of centralisation 
or; unity His provincial viceroys (jails or earls, as they 
were now called, rather than by their old vague title of 
ealdormen), were appointed on an entirely new basis 
England was to be mapped out into new administrative 
districts in the hope of obliterating the old tubal divisions 
Each of these was to be placed under a viceroy having 
no hereditary or dynastic connection with the province 
he governed In this way, Cnut sought to avert the 
process by which the country was slowly breaking up into 
a number of petty kingdoms 

If these viceroys were a source of strength to the power- 
ful Cnut, tney were a source of weakness to the saintly 
Confessor, who was forced to submit to the control of 
his provincial rulers, such as Godwin and Leofric, as each 
in turn gained the upper hand in the field or m the 
Witan This process of disintegration continued until 
the coming of the Conqueror utterly changed the relations 
of the monarchy to every other factor in the national 
life 

Among the expedients adopted by the Norman Duke 
for reducing his feudatories in England into subjection to 
the Crown, one of the most important was the total aboli- 
tion of the old provinces formerly governed by separate 
ealdormen or jarls Leaving out of account the excep- 
tional franchises, afterwards known as palatine earldoms, 
the real representative of the King in each group of 
counties was now the sheriff oi mcecomes, not the earl 
This Latin name of vuecomes is misleading, since the 
officer so-called in no sense represented the earl or 
comes, but acted as the direct agent of the Crown 
The name, ‘‘ viceroy,” more accurately describes his actual 
position and functions, since he was directly responsible to 
the Crown, and independent of the earl The problem of 
local government, however, was not eradicated by the 
substitution of the sheriff for the earl as chief magistrate 
in the county , it only took a different form The sheriffs 
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themselves, when relieved from the earl’s rivalry and 
control, tended to become too powerful If they never 
dreamed of openly defying the royal power, they at least 
thwarted its exercise indirectly, appropriated to their 
private uses items of revenue, pushed their own interests, 
and punished their own enemies, while acting in the name 
of the King The office threatened to become territorial 
and hereditary,^ and its holders aimed at independence 
New checks had to be devised to prevent this new local 
authority from again defying the central power New 
safeguards were found, partly in the organization of the 
Exchequer and partly in the device of sending periodically 
on circuit itinerant justices, who took precedence of the 
sheriff, heard complaints against his misdeeds in his own 
county, and thus enabled the Crown to keep a watchful 
eye on its representatives By such measuies, Henry I 
seemed almost to have solved these problems before his 
death, but his success was apparent rather than real 
The incompleteness of Henry’s solution of the difficulty 
became evident under Stephen, when the leading noble of 
each locality tried, generally with success, to capture loth 
offices for himself, great earls like Ralph of Chester and 
Geoffrey of Essex compelled the King not only to confirm 
them as sheriffs in their own titular counties, but also to 
confer on them exclusive right to act as justices therein 
With the accession of Henry II the problem was, thanks 
to his energy and genius, more satisfactoiily solved, or at 
least forced once more into the background That great 
ruler was strong enough to prevent the growth of the 
hereditary principle as applied to offices eithei of the 
Household or of local magistrates The sheriffs were 
frequently changed, not only by the drastic and unique 
measure known as the Inquest of Sheriffs, but systemati- 
cally, and as a normal expedient of administration For 
the time being, the local government was kept in proper 
subjection to the Crown, and gradually the problem 
solved itself The power of the sheriffs tended in the 

^ Tn one county, Westmoreland, the office did become hereditary 
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thnteenth century to decrease, chiefly because they found 
important iivals not only m the itmeiant ]udges, but also 
Ml two new officers first heard of m the reign ot Richard T , 
the forerunners of the modern Coronei and Justice of the 
Peace respectively All fear that the sherifts as adminis- 
trative heads of districts would asseit practical independenet 
of the Crown was thus at an end Yet each of them 
still remained a petty tyrant over the inhabitants of his 
own bailiv^ick While the Crown was able and willing 
to avenge any direct neglect of its own interests, it v^as 
not always sufficiently alert to avenge wrongs inflicted 
upon its humble subjects The problem of local govern- 
ment, then, was fast losing its piessmg importance as 
regards the Crown, and taking a new form, namely, the 
necessity of protecting the weak from unjust fines and 
oppressions inflicted on them by local magistrates The 
sheriff's local power was no longer a source of weakness to 
the monarch, but had become an effective part of the 
machinery which enabled the Crown to levy with impunity 
Its always increasing taxation 

III William I to Henry II — Problem of Church and 
State 

The national Church had been, from an early date, in 
tacit alliance with the Crown The friendly aid of a long 
line of statesman-prelates from Dunstan downwards had 
given to the Anglo-Saxon monarchy much of the little 
strength it possessed Before the Conc[uest the connection 
between Church and State had been exceedingly close, so 
much so that no one thought of drawing a sharp dividing 
line between What afterwards became two separate 
entities, drifting moie and more into active opposition, 
were at first merely two aspects of one whole — a whole 
which comprehended all classes of the people, considered 
both m their spiritual and their temporal relations 
Change necessarily came with the Norman Conquest, when 
the English Church was brought into closer contact with 
Rome, and with the ecclesiastical ideals prevailing on the 
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Continent Yet no fundamental alteration resulted, the 
friendly relations which bound the English prelates to the 
English throne remained intact, while English churchmen 
continued to look to Canterbury, rather than to Rome, for 
guidance The Church, m William the Conqueror s new 
realm, retained more of a national character than could be 
found in any other nation of Europe 

Gratitude to the Pope for his moral support in the 
work of the Conquest never modified William’s determi- 
nation to allow no unwarranted papal interference in his 
new domains His letter, both outspoken and courteous, 
in reply to papal demands is still extant “I refuse to 
do fealty nor will I, because neither have I promised it, 
nor do I find that my predecessors did it to your pre- 
decessors” Peter’s pence he was willing to pay at the 
rate recognized by his Saxon predecessors , but all encroach- 
ments would be politely repelled 

In settling the country newly reduced to his domination, 
the Duke of Noimandy found his most valuable adviser 
in a former Abbot of the Norman Abbey of Bee, whom 
he raised to be Primate of all England No record has 
come down to us of any serious dispute between William 
and Lanfranc 

Substantially fiiendly lelations between then successors 
in the offices of King and Archbishop remained, notwith- 
standing Anselm’s condemnation of the evil deeds of Eufus 
Anselm warmly supported that King’s authority over the 
Norman magnates, even while he resented his evil prac- 
tices towards the Church He contented himself with a 
dignified protest (made emphatic by a withdrawal of his 
presence from England) against the new exactions upon 
the English prelates, and against the long intervals during 
which vacancies remained unfilled Returning at Rufus’s 
death from a sort of honourable banishment at Rome, to aid 
Henry in maintaining ordei and gaining peaceable acces- 
sion to the throne, Anselm found himself compelled by 
his conscience and the recent decrees of a Lateran Council, 
to enter on the great struggle of the investitures Church 
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and State were gradually disentangling themselves from 
each other, but in many respects the spiritual and tem- 
poral powers were still indissolubly locked together In 
particular, every bishop was a vassal of the king, holder 
of a Grown barony, as well as a prelate of Holy Church 
By whom, then, should a bishop be appointed, by the 
spiritual or by the temporal power ^ Could he without sm 
perform homage for the estates of his See ^ Who ought to 
invest him with ring and crozier, the symbols of his office 
as a shepherd of souls ? Anselm adopted one view, Henry 
the other A happy compromise, suggested by the King’s 
statesmanship, healed the breach for the time being The 
ring and crozier, as badges of spiritual authority, were 
to be conferred onl} by the Church, but each prelate 
must perform fealty to the King befoie receiving these 
symbols, and must do homage thereafter, but before he was 
actually anointed as bishop Canonical election was nomi- 
nally conceded by the King but here again a piactical 
check was devised for rendering this power innocuous 
The members of the cathedral chapter were confirmed in 
the theoretic right to apx3omt whom they pleased, but such 
appointment must be made in the King’s Court or CJhapel, 
thus affording the powerful monarch full knowledge of the 
proceedings, and an opportunity of being present and of 
practically forcing the selection of his own candidate 
The Church gamed much m power during Stephen’s 
reign, and deserved the power it gained, since it re- 
mained the only stable centre of good government, while 
all other institutions crumbled around it It was not 
unnatural that churchmen should advance new claims, 
and we find them adopting the watchword, afterwards so 
famous, “that the Church should be fiee,” a vague phrase 
doubtless, destined to be embodied in Magna Carta The 
extent of immunity thus claimed was never clearly defined, 
and this vagueness was probably intentional, since an 
elastic phrase might be expanded to keep pace with the 
ever-growing pretensions of the Church Churchmen made 
it clear, however, that they meant it to include at the least 
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two principles — those rights afterwards known as benefit 
of clergy,” and canonical election respectively 

Henry II 's attempt to force a clear definition, embodied 
in the Constitutions of Clarendon in 1164 , signally failed, 
chiefly through the miscarriage of his plans consequent on 
the murder of Becket Yet the rights of the Church, 
although remaining theoretically unaltered from the days of 
Stephen, felt the pressure directed by Henryks energetic 
arm against all claims of privilege Eights, theoretically 
the same, shrank to smaller practical limits when measured 
against the strength of Henry as compared with the 
weakness of Stephen Canonical election thus remained 
at the close of the reign of Henry II the same farce it 
had been in the days of Henry I The “election” lay 
with the chapter of the vacant See, but the king told 
them plainly whom to elect The other rights of the 
Church as actually enjoyed at the close of the reign of 
Henry Plantagenet were not far different from what had 
been set down in the Constitutions of Clarendon, although 
these never received formal recognition by Canterbury or 
by Eome So matters stood between Church and State 
when the throne of England was bequeathed by Henry 
to his sons It remained for John’s rash provocation, 
followed by his quick and cowardly retreat, to compel 
a new definition of the frontier between the spiritual and 
the temporal powers 

IV Richard I and John 

Henry II before his death had fulfilled the task of 
restoring order, to which destiny had called him To 
effect this, he had brought to perfection machinery of 
government of rare excellence, and equally well adapted 
for pui poses of taxation, of dispensing justice, and of general 
administration G-reat as was the power for good of 
this new instrument in the hands of a wise and justice- 
lovmg king, it was equally powerful for evil in the hands 
of an arrogant and unjust, or even of a careless monarch 
All the old enemies of the Crown had been crushed 
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Local government, as now systematized, formed a source 
of strength, not of weakness , while the Ohuich, whose 
highest offices were now filled with officials trained m 
Henry's own Household and Exchequer (ecclesiastics in 
name only, differing widely from saintly monks like 
Anselm), still remained the fast friend of the Crown The 
monarchy was stiong enough to defy any one section oi 
the nation, and no inclination was yet apparent among 
the estates of the realm to make common cause against 
the throne 

The very thoroughness with which the Crown had 
surmounted all its early difficulties, induced in Henry's 
successors, men born in the purple, an exaggerated feeling 
of security, and a tendency to o\erreach themselves by 
excessive arrogance At the same time, the veiy ab]ectness 
of the various factors of the nation, now prostiate beneath 
the heel of the Crown, prepared them to sink their mutual 
suspicions and to form a tacit alliance m order to join issue 
with their common oppressor Powers used moderateh and 
on the whole for national ends by Henry, were abused lor 
purely selfish ends by his sons in succession Richard's 
heavy taxation and contemptuous indiifference to English 
interests gradually reconciled men's minds to thoughts ot 
change, and prepared the basis of a combined opposition 
to a power which threatened to grind all other powers to 
powder 

In no direction were these abuses felt so severely as 
in taxation Einancial machinery had been elaborated to 
perfection, and large additional sums could be squeezed 
from every class in the nation by an extra turn of the 
screw Richard did not even require to incur the o<tium 
of this, since the ministers, who were his instruments, 
shielded him from the unpopularity ot his measures, while 
he pursued his own good pleasure abioad in war and 
tournament without even condescending to visit the subjects 
he oppressed Twice only, for a few months m each 
case, did Richard visit England during a reign of ten 
years 
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In his absence new methods of taxation were. de\ised, 
and new classes of property subjected to it , m especial, 
personal effects — merchandise and other chattels — only 
once before (in 1187 for the Saladin tithe) placed under 
contribution, were now made a regular source of royal 
revenue The isolated precedent of Henry’s reign was gladly 
followed when an extraordinarily heavy burden had to be 
borne by the nation to produce the ransom exacted for 
Richaid’s release from prison The very heartiness with 
which England made sacrifices to succour the Monarch 
in his hour of need, was turned against the tax-payers 
Richard showed no gratitude, and, being devoid of all 
kindly interest in his subjects, he argued that what had 
been paid once might equally well be paid again Thus he 
formed exaggerated notions of the revenue to be extracted 
from England Erom abroad he sent demand after demand 
to his overworked justiciars for ever-increasmg sums of 
money The chief lessons of the reign are connected with 
this excessive taxation, and the consequent discontent 
which prepared the way for the new grouping of political 
forces under John 

Some minor lessons may be noted 

(1) In Richard’s absence the odium for his exactions 
fell upon his ministers at home, who thus bore the burden 
meet for his own callous shoulders, while he enjoyed an 
undeserved popularity by reason of his bra\ery and 
achievements, exaggerated as these were by the halo of 
romance which surrounds a distant hero Thus may be 
traced some dim foreshadowing of the doctrine of ministerial 
responsibility, although such analogies with modern politics 
must not be pushed too far 

(2) Throughout the leign, many parts of Henry’s system, 
technical details of taxation and reforms in the adminis- 
tration of justice, were elaborated by Archbishop Hubert 
Walter Principles closely connected with trial by jury 
on the one hand and with election and representation on 
the other were being quietly developed— destined to play 
an important r61e in other ages 
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(3) Richard is sometimes said to have mauguiated the 
golden age of municipalities Undoubtedly many charters 
^ill extant bear witness to the lavish hand with which he 
granted, on paper at least, hanchises and privileges to the 
nascent towns John Richard Green finds the true interest 
of the reign not in the King’s Crusades and Trench 
wars, so much as in his fostering care over the growth 
ot municipal entei prise The importance of the conse- 
quences of such a policy is not diminished by the fact that 
Richard acted from sordid motives— selling privileges, too 
often of a purely nominal character, as he sold everything 
else which would fetch a price 

The death of Richard on 6th April, 1199, brought with 
it at least one important change , England was no longei to 
be go\erned by an absentee John, as impatient of control 
as he was incompetent, endeavoured to shake himself free 
from the restraints of powerful ministers, and determined 
to conduct the work of government in his own way The 
result was an abrupt end to the progress made in the 
previous reign towards ministerial responsibility The 
odium formerly exhausting itself on the justiciars of 
Richard was now expended on John While, previously, 
men had sought rediess m a change of mmistei, such vain 
expectations could no longer deceive A new element of 
bitterness was added to injuries long resented, and the 
nobles who felt the pinch of heavy taxation were compelled 
to seek redress in an entirely new direction All the forces 
of discontent played openlj around the throne 

As IS usual at the opening of a new reign, the discon- 
tented hoped that a change of sovereign would bring some 
relief The excessive taxation of the late reign had been the 
result of exceptional circumstances It was expected that 
the new King would revert to the less burdensome scale ot 
his father’s financial measures Such hopes were quickly 
disappointed John’s needs pro'ved as great as Richard’s, 
and the money \e obtained was used for purposes that 
appealed to no one but himself The excessive exactions 
demanded both in money and in service, coupled with the 
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unpopular uses to which these were put, form the keynote 
of the whole reign They form also the background of 
Magna Carta 

The reign falls naturally into three periods, the years 
in which John waged a losing war with the King of 
France (1199-1206), the quarrel with the Pope (1206- 
13), the great struggle of John with the barons (1213-16) 

The first seven years were for England comparatively 
uneventful, except in the gradual deepening of disgust 
with John and all his ways The continental dominions 
were ripe for losing, and John precipitated the catastiophe 
by his injustice and dilatormess The ease with which 
Normandy was lost shows something moie than the in- 
capacity of the King as a ruler and leader — John Softs word 
as contemporary writers contemptuously call him It 
shows that the feudal army of Normandy had come to 
regard the English Sovereign as an alien monarch, and 
refused to fight in support of the rule of a foreigner The 
unwillingness of the Enghsh nobles to succour John actively 
has also its significance The descendants of the men who 
helped William I to conquer England had now lost all 
interest in the land from which thej came They were 
now puiely English landowners, and very different from 
the original Norman baronage whose interests, like their 
estates, had been equally divided on both sides of the 
Channel 

The death of Archbishop Hubert Walter in July, 1205, 
deprived King John of the services of the most experienced 
statesman in England It did more, for it marked the 
termination of the long friendship between the English 
CiOwn and the National Church Its immediate effect 
was to create a vacancy, the filling of which led to a 
bitter quarrel with Rome 

John failed, as usual, to recognize the merits of abler 
men, and saw in the death of his great Justiciar and 
Archbishop only the removal of an un-yelcome restraint, 
and the opening to the Crown of a desirable piece of 
patronage He prepared to strain to the utmost his rights 
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m the election of a successor to the See of Canterbury, 
in favour of one of his own creatures, a ceitam John de 
Giey, already by royal influence Bishop of Norwich 
Unexpected opposition to his will was oflered bj the 
canons of the Cathedral Church, who determined on a bold 
policy, namely, to turn their nominal right of canonical election 
into a reality, and to appoint their own nominee, without 
waiting either for the King’s approval or the co-operation 
of the suffragan bishops of the Province, who, during the 
last three vacancies, had put forth a claim to participate 
in the election, and had invariably used their influence 
on behalf of the King’s nominee Reginald, the sub-prior, 
was secretly elected by the monks, and burned abroad 
to obtain confirmation at Rome befoie the appointment was 
made public Reginald’s vanity pre\ented his keeping his 
pledge of secrecy, and a rumour reached the eai of John, 
who brought pressure to bear on the monks, now frightened 
at their own temerity, and secured de Grey’s appointment 
in a second election The Bishop of Norwich was actually 
enthroned at Canterbury, and invested b} the King with 
the temporalities of the See All parties now sent le- 
presentatives to Rome This somewhat petty squabble 
benefited none of the original disputants , for the <istute 
Innocent III was quick to see an opportunity for papal 
aggrandisement Both elections were set aside by decree 
of the Papal Curia, and the emissaries of the vaiious 
parties were coerced oi persuaded to appoint theie and 
then in the Pope’s presence the Pope’s own nominee, 
a certain Cardinal, English-born, but hitherto little known 
in England, Stephen Langton by name, destined to play 
an important part in the future history of the Ian (I of 
his birth 

John refused to view this triumph of papal aiiogance 
in the light of a compromise — the view diplomatically 
suggested by Innocent The King, with the hot blood 
common to his ^ace, and the bad judgment peculiai to 
himself, rushed headlong into a quarrel with Rome which 
he was incapable of carrying to a successful issue The 
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details of the struggle, the interdicts and excommunications 
hurled hy the Pope, and John’s measures of retaliation 
against the unfortunate English clergy, need not be dis- 
cussed, since they do not directly affect the main plot 
which culminated at Runnymede 

John was not without some measure of sagacity of a 
selfish and short-sighted sort, but was completely devoid of 
far-seeing statecraft One day he was to reap the fruits 
ot this quarrel in bitter humiliation and in the defeat of his 
most cherished aims , but, for the moment, the breach with 
Rome seemed to lead to a triumph for the King The 
papal encroachments furnished him with a suitable pretext 
for confiscating the property ot the clergy Thus his Ex- 
chequer was amply replenished, while he was able for a 
time to conciliate his most inveterate opponents, the 
Northern barons, by remitting during several years the 
hated burden of a scutage, which, in other periods of his 
reign, tended to become a yearly imposition John had no 
intention, however, to forego his right to resume the practice 
of annual scutages whenever it suited him to do so On 
the contrary, he executed a measure intended to make 
them more remunerative in the future This was the great 
Inquest of Service ordered on 1st June, 1212^ 

During these years, however, John temporarily relaxed 
the piessure on his feudal tenants His doing so failed to 
gain back any of their goodwill, while he broadened the 
basis ot future resistance by shifting his oppressions to the 
clergy and through them to the poor 

Some incidents of the autumn of 1212 require brief 
notice, as well from their own inherent interest as because 
they find an echo m the words of Magna Carta Serious 
trouble had arisen with Wales Llywelyn (who had 
married John’s natural daughter Joan, and had consolidated 
his power under protection of the English King) now 
seized the occasion to cross the border, while John was 
preparing his schemes for a new continental expedition 

1 8ee Round, Commune of London, 273 Tins measure is discussed znfra 
pp ^ 91 2 
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The King changed his plans, and prepared to lead his 
troops to Wales instead of France A muster was sum- 
moned for September at Nottingham, and John went 
thithei to meet them Before tasting meat, as we are 

told m Roger of Wendover's graphic narrative, he hanged 
twenty-eight Welsh hostages, boys of noble family, whom 
he held as sureties that Llywelyn would keep the peace ^ 
Almost immediately thereafter, two messengers arrived 
simultaneously from Scotland and from Wales with un- 
expected tidings John’s daughter, Joan, and the King of 
Scots, each independently warned him that his English 
barons were prepared to revolt, under shelter of the Pope’s 
absolution from their allegiance, and eithei to slay him or 
betray him to the Welsh The King dared not afford them 
so good an opportunity In a panic he disbanded the 
feudal levies, and, accompanied only by his mercenaries, 
moved slowly back to London^ 

Two of the barons, Robert Fitz -Walter, afterwards the 
Marshal of the army which, later on, opposed John at 
Runnymede, and Eustace de Vesci, showed their knowledge 
of John’s suspicions (if they did not justify them) by 
withdrawing secretly from his Court and taking to flight 
The King caused them to be outlawed m their absence, and 
thereafter seized their estates and demolished their castles ^ 
These events of September, 1212, rudely shook John 
out of the false sense of security in which he had wrapped 
himself a few months earlier In the Spring of the same 
year, he had still seemed to enjoy the full tide of prospeiity, 
and he must have been a bold prophet who dared to 
foietell, as Peter of Wakefield did foretell, the speedy 

1 R Wendover, III 239 

Coventry, II 207, R Wendover, III 239 
^Rrom their possible connection with the wording of the famous chaptei 
39 of Magna Carta, it may be worth while to quote the exact woids m 
which Ralph de Ooggeshall, Ohronicon Angkcanii,m, p 165, describe a this 
event, which he places (probably wrongly) in the year 12H Rex 
Eustachium de Vesci et Robertum filium Walten, m comitatibus tertio 
requisites, cum eorura fautoribus utlaghiari fecit, castra eorum subvertit, 
praedia occupavit ” 
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downfall of the King — a prophecy the main purport of 
which (although not the details), was actually accomphshed ^ 

John’s apparent security was deceptive, he had under- 
estimated the powers arrayed againot him Before the ena 
of that year he had realized, in a sudden flash of 
illumination, that the Pope was too strong for him, circum- 
stanced as he then was It may well be that, if John’s 
throne had rested on a solid basis of his subjects’ 
lo\e, he might have defied with impunity the thunders of 
Rome 5 but, although he was still an unrestrained despot, 
his despotism now rested on a hollow foundation His 
barons, particularly the eager spirits of the north, refrained 
from open rebellion merely until a fit opportunity should 
be offered them The papal excommunication of a King 
relieved his subjects of their oaths of allegiance, and this 
might render their deliberate revolt dangerous and perhaps 
fatal At this critical juncture Innocent played his leading 
card, inviting the King of France to act as the executor 
of the sentence of excommunication against his brother 
King John at once realized that the time had come to 
make his peace with Rome 

Perhaps we should admire the sudden inspiration which 
showed the King that his game had been played and lost, 
while we regret the humiliation of his surrender, and the 
former blindness which could not see a little way ahead 

On 13th May, 1213, John met Pandulf, tne papal legate, 
and accepted unconditionally his demands, the same which 
he had refused contemptuously some months before Full 
reparation was to be made to the Church Stephen 
Langton was to be received as archbishop in all honour 
with his banished bishops, friends and kinsmen All 
church property was to be restored, with compensation 
for damage done One of the minor conditions of John’s 
absolution was the restoration to Eustace de Vesci and Robert 
Fitz -Walter of the estates which they persuaded Innocent 
had been forfeited because of their loyalty to Rome^ 

1 See Miss Norgate, John LacUandy 170, and authorities there cited 

^Ih%d , 292 3 
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John’s humiliation did not stop even here Two days 
later he resigned the Crowns ot England and Iieland, and 
received them again as the Pope’s feudatory, promising 
to perform personal homage should occasion allow Siuh 
was the price which the King was now leady to pay lor 
the Pope’s active alliance against Ins enemies at home and 
abroad, the foimer submission having merely bought off the 
excommunication John hoped thus to disentangle himsell 
from his growing difficulties, and so to be free to avenge 
himself on his baronial enemies The surrender of the 
Crown was embodied m a formal legal document which 
bears to be made by John, “with the common council of 
our barons ” Were these merely words of form ? They 
may have been so when first used , yet two years later 
the envoys of the insurgent barons claimed at Eome 
that the credit (so they now represented it) for the whole 
transaction lay with them Perhaps the barons did consent 
to the surrender thinking that to make the Pope lord 
paramount of England would protect the inhabitants fiom 
the irresponsible tyranny of John , while John hoped (with 
better reason as events proved) that the Pope’s friendship 
would increase his ability to work his evil will upon 
his enemies In any case, no active opposition or protest 
seems to have been raised by any one at the time of the 
surrender This step, so repugnant to later writers, seems 
not to have been regarded by contempoiaries as a disgrace 
Matthew Pans, indeed, writing in the next generation, 
describes it as “a thing to be detested for all time”, 
but then events had ripened in Matthew’s day, and he 
was a keen politician rather than an impartial onlookei ' 
Stephen Langton, now assured of a welcome to the 
high office into which he had been thrust against John’s 
will, landed at Dover and was received by the King at 
Wmchester on 20th July, 121d John swoie on "the 

'The late Cardinal Manning in an article in the Oontempnrari/ lliiitii 
for December, 1875 (since published m hook form), on tho Pope and 
Magna Carta, insists, probably with reason, that contunpoiary opinion 
saw nothing disgi aceful in the surrendei, lather tho re verse 



RICHARD I AND JOHN 


33 


Gospels to cherish and defend Holy Church, to lestore 
the good laws of Edward, and to render to all men then 
rights, repeating practically the words of the coronatioii 
oath In addition, he promised to make reparation for 
all property taken from the Church or churchmen This 
oath, with its accompanymg promise, was the condition 
on which he was to be absolved, provisionally by Langton, 
and more formally by a legate, to be sent from Rome 
specially for that purpose 

V The Years of Crisis, 1213-15 

Eor a brief season after John had made his peace 
with Rome, he seemed to enjoy substantial fruits of 
his diplomacy Once more the short-sighted character 
of his abilities was illustrated , a brief triumph led 
to a deeper fall The Kmg for the moment considered, 
with some show of reason, that he had regained the 
mastery of his enemies at home and abroad Philip’s 
threatened invasion had to be abandoned, the people 
renewed their allegiance on the removal of the papal 
sentence, the barons had to reconcile themselves as best 
they could, awaitmg a better opportunity to rebel If 
John had confined himself to home affairs, he might have 
postponed the final explosion he could not, however, 
reconcile himself to the loss of the great continental 
heritage of his ancestors His attempts to recover Nor- 
mandy and Anjou, partly by force of arms and partly 
by a great coalition, led to new exactions and new mur- 
murings, while they ended m complete failure, which left 
him, discredited and penniless, at the mercy of the 
malcontents at home 

His projected campaign in Poitou would require all 
the levies he could raise More than once John de- 
manded, and his barons refused, their feudal service 
Many excuses were put forward At first they dechned 
to follow a King who had not yet been fully absolved Tet 
when Archbishop Stephen, on 20th July, 1213, removed 
the papal censure from John at Winchester, after exacting 

c 
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promises^ of good government, the northern barons still 
refused Their new plea was that the tenure on which 
they held their lands did not compel them to seivo 
abroad They added that they were already oxhaustod 
by expeditions within England^ 

John took this as open defiance, and determined, with 
troops at his back {p&r mm et armci), to compel obedience 
Before his preparations were completed, an impoitant 
assembly had met at St Albans (on 4th August) to 
make sworn inquest as to the extent of damage done to 
churchmen during the years of John’s quairel with 
Rome The meeting is notable, not merely because of 
the reason of its summons, but also because of its com- 
position It IS the earliest national council in which 
the principle of lepresentation received recognition (so 
far as our records go)^ Eour lawful men, with the leeve, 
from each village or manor on the royal demesne, weic 
present, but only, it must be remembered, in a veiy 
mean capacity — only to make a sworn inquest as to the 
amount of damage done Such inquests by the humble 
representatives of the villages were quite common locally, 
the innovation lies in this, that their veidict was now 
given in a national assembly Directions weie issued in 
the King’s name from the same meeting, commanding 
sheriffs, foresters, and others to obseive the laws ol 
Henry I and to abstain from unjust exactions, as tliey 
valued their limbs and lives ^ 

On 25 th August, after John had set out with his 
mercenaries to punish by force of arms the lefusal of 
his northern magnates to follow him to the Continent, 
as he held them bound to do in terms of thou feudal 
obligations, Stephen Langton held a meeting with the 
great men of the south Many bishops, abbots, priors 
and deans, together with some lay magnates of the 
southern counties, met him at St Paul’s, London Tfic 
ostensible object of this assembly was to determine 

Coggeshall, p 167 iTw/ , I 566 

SR Wendover, III 2612 
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what use the Archbishop should make of his power to 
grant partial relaxation of the interdict still castmg its 
blight over England — which could not be finall 7 lifted 
until the legate arrived with fuller poweis If we may 
believe Roger of Wendover, more important business was 
transacted in the King’s absence Stephen reminded the 
magnates that John’s absolution had been conditional on 
a promise of good government, and as a standard to 
guide them in judging what such government implied, he 
produced a copy of Henry I ’s Charter of Liberties All 
present swore to fight for those liberties, if it were 
needful, even unto death” The Archbishop promised his 
help, and a confederacy being thus made between them, 
the conference was dissolved ” ^ 

Stephen Langton, however, desired a peaceable solution 
if possible, and three days later we find him, after a 
somewhat hurried journey, at Northampton, on the 28th of 
August, striving earnestly, and with success, to avert civil 
war between John and the recalcitrant Crown tenants in 
the north 

His line of argument is worthy of especial note The 
King, he urged, must not levy war on his subjects before 
he had obtained a legal judgment against them The 
substance of this advice should be compared with the 
terms of chapter 39 of Magna Carta John resented 
the interference of Stephen in lay matters, and continued 
his march to Nottingham, but threats of fresh excommuni- 
cations caused him at length to consent to substitute legal 
process for violence, and to appoint a day for the trial 
of the defaulters before the Cii'na Eeg%s — a trial which 
never took place ^ 

John apparently continued his journey as far north 
as Durham, but returned to meet the new papal legate 

^Boger of Wendover, III 263 6 Blackstone [Great Charter, Introduc 
tion, p VI ), makes the apposite comment that it seems unlikely that the 
discovery by the Archbishop of a charter probably already well known 
‘^should be a mp,tter of such novelty and triumph ” 

2 B Wendover, III 262 3 
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Nicholas, to whom he performed the promised homage and 
repeated the formal act of surrender in St l\mVH on 
•Srd October^ Having thus completed Ins allian(‘e with 
the Pope, he was confident of worsting his enemies in 
Prance and England As most, if not all, of the gicsit 
magnates vs^ere against him, he saw that it would he well 
to strengthen his position by support of the class beneath 
them m the feudal scheme of society Perhaps it was thm 
that led John to broaden the basis of the national assombl} 
The great Council which met at Oxford on 15 th Novembei, 
1213, was made notable by the presence, in addition to 
the Crown tenants, of representatives of the various 

counties The sheriffs, m the words of the King’s writs, 
were to cause to assemble all knights already summoned 
(that IS, the Crown tenants) and four discreet men of 

each county “ ad loquendum ndb%sc%im de negot%%s o egni i ” 

Miss Norgate^ lays stress on the fact that these writs weie 
issued after the death of the great Tusticiar Geoffrey Pitz- 
Peter, and before any successor had been appointed rfoiin, 
she argues, acted on his own initiative, and is thus 
entitled to the credit of being the first statesman to 
introduce representatives of the counties into the national 
assembly The importance of this precedent need not 
be obscured by the selfish nature of the motives to 

which it was due Knights who were tenants of mesne 
lords (Miss Norgate says yeomen ”) were invited to 

act as a counterpoise to the barons This innovation 
anticipated the line of progress afterwards followed h} 
de Montfort and Edward I Compared with it, the often- 
praised provisions of chapter 14 of Magna Carta must 
be regarded as antiquated and even reactionary 

In the early spimg of 1214, John consideied his homc^ 
troubles ended, and that he was now free to use against 
Prance the coalition formed by his diplomacy He v^ent 
abroad early m February, leaving Peter cles Eoehes, 

^Tlie olmrter recording this act may be read m Nm Mgmir^ I IIS, 

It was sealed not in perishable wax, but in solid gold* 

^John Lachlmdf 196 
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the unpopular Bishop of Winchester, to keep the peace 
as Justiciar, and to guard his interests, in concert with 
the papal legate Although deserted by the northern 
barons, John relied partly on his mercenaries, but chiefly 
on the Emperor Otto and his other powerful allies 
Fortune, always fickle, favoured him at first, only to 
rum all his schemes more completely m the end The 
crash came on Sunday, 27 th July, 1214, when the King 
of France triumphed over the allies at the decisive 
battle of Bouvmes Three months later, John was 
compelled to sign a five years’ truce with Philip, 
abandoning all pretensions to lecover his continental 
dominions 

He had left enemies at home more dangerous than those 
who conquered him at Bouvmes — enemies who had been 
watching with trembling eagerness the vicissitudes of his 
fortunes abroad His earlier successes struck dismay into 
the malcontents in England, apprehensive of the probable 
sequel to his triumphant return home They waited with 
anxiety, but not m idleness, the culmination of his 
campaign, wisely refraining from open rebelhon until news 
reached them of his failure or success Meanwhile, they 
quietly organized their programme of reform and their 
measures of resistance John’s strenuous endeavours to 
exact money and service, while failing to fill his Exchequer 
as he hoped, had ripened dormant hostility into an active 
confederacy organized for resistance When England 
learned the result of the battle, the barons felt that the 
moment for action had arrived 

Even while abroad, John had not relaxed his efforts 
to wring exactions from England Without consent or 
warning, he had imposed a scutage at the unprecedented 
rate of three marks on the knight’s fee Writs for 
its collection had been issued on 26th May, 1214, an 
exception being indeed allowed for tenants personally 
present in the King’s army in Poitou The northern 
barons, who had already refused to serve in person, now 
refused likewise to pay the scutage This repudiation 
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was couehed in words particularly bold and sweeping, 
they denied liability to follow the King not merely to 
Poitou, but to any part of the Continent’^ 

When John returned, in the middle of October, 1214, 
he found himself confronted with a crisis unique in 
English history Dunng his absence, the opponents oi Ins 
misrule had diawn together, formulated their grievances, 
and matured their plans The embarrassments on the 
Continent which weakened the King, heartened the oj)po- 
sition The northern barons took the lead Their cup ol 
wrath, which had long been filling, overflowed when the 
scutage of three marks was imposed Within a fortnight 
of his landing, John held an interview with the malcontents 
at Bury St Edmunds (on 4th November, 1214)'^ No 
compromise was arrived at John pressed for payment 
of the scutage, and the barons refused 

It seems probable that, after John’s retiral, a conference 
of a more private nature was held at which, under cloak 
of attending the Abbej for prayer, a conspiracy agtiinst 
John was sworn Roger of Wendovei gives a graphic 
account of what happened The magnates came tog(*thei 
“ as if for prayers , but there was something else in the 
matter, for after they had held much secret discourse, 
there was brought forth in their midst the ohaitei of 
King Henry I, which the same barons had received 
in London from Archbishop Stephen of Canterbury ” * 
A solemn oath was taken to withdraw their fealty (a 
threat actually carried into effect on 5th May of the 
following year), and to wage war on the King, unless he 
granted their liberties, and a date— soon after Christnuis 
was filled for making their formal demands Mean- 
while they separated to prepare for wai The King also 
realized that a resort to arms was imminent While 

' See W Coventry, II 217, An eijJev je propter teirw qxuu m Atu/lm tt m nt 
^ Mere regem extra, regnum nqm me tpmm ewUem uutagw jm a, , 
xiie legality of this contention is discussed infia, pp 83 6 
2 See Miss Norgate, John Lackland, p 221 
Wendover, IXl 293 
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endeavouring to collect mercenaries, he tried unsuccessfully 
to sow dissension among his opponents In especial, he 
hoped to buy off the hostility of the Church by a separate 
charter which he issued on 21st ITovember This 
professes to be granted ‘'of the common consent of our 
barons” Its object was to gratify the Church by turning 
canonical election from a sham into a reality The election 
of prelates, great and small, should henceforward be reaUy 
free in all cathedral and conventual churches and mon- 
asteries, saving to the Crown the right of wardship during 
vacancies John promised never to deny or delay his 
consent to an election, and conferred powers on the 
electors, if he should do so, to proceed without him The 
King was bitterly disappointed in his hope that by this 
bribe he would bring over the national Church from the 
barons’ side to his own 

John was probably well aware of what took place at St 
Edmunds after he had left, and he also knew that the close 
of the year was the time fixed for the making of demands 
He held what must have been an anxious Christmas at 
Worcester (always a favourite resting-place of this King), 
bu^ tarried only for a day, hastening to the Temple, 
London, where the proximity of the Tower would give 
him a feeling of security There, on 6th January, 1215, 
a deputation from the insurgents met him without disguising 
that their demands were backed by force These demands, 
they told him, included the confirmation of the laws of 
King Edward, with the liberties set forth in Henry’s 
Charter 

On the advice of the Archbishop and the Marshal, who 
acted as mediators, John asked a truce till Easter, which 
was granted in return for the promise that he would then 
give reasonable satisfaction The Archbishop, the Marshal, 
and the Bishop of Ely were named as the King’s secu- 
rities 

On 15th January, John re-issued the Charter to the 
Church, and demanded a renewal of homage from all his 
subjects The sheriffs in each county were instructed to 
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administer the oath m a specially stringent form, all 
Englishmen must now swear to '' stand by him against all 
men Meanwhile emissaries were dispatched by both sides 
to Rome Eustace de Vesci, as spokesman of the mal- 
contents, asked Innocent, as overlord of England, to compel 
John to restoie the ancient liberties, and claimed considera- 
tion on the ground that John’s surrender to the Pope had 
been made under pressure put on the King by them — 
all to no effect John thought to propitiate the Pope by 
taking the cross, a politic measure (the date of which is 
given by one authority as 2nd Eebruary, and by another 
as 4th March), which would also serve to piotect him 
against personal violence, and which afforded him, as is 
well illustrated by several chapters of Magna Carta, a 
fertile excuse for delay in remedying abuses In April, 
the northern barons, convinced that the moment for action 
had arrived, met in arms at Stamford, and aftei Easter 
(when the truce had expired) marched southward to Brack- 
ley, m Noithampton There they were met, on 27th 
April, by the Archbishop and the Marshal, as emis- 
saries from the King, who demanded what they wanted 
They received in reply, and took back with them to 
John, a certain schedule, which consisted for the most 
part of ancient laws and customs of the realm, with an 
added threat that if the King did not immediately adhibit 
his seal the rebels would constrain him by seizing his 
castles, lands, and goods ^ 

This schedule may be regarded as a rough draft ol the 
document more fully drawn out six weeks later, commonly 
known as the Articles of the Barons ^ 

John’s answer, when he read these demands, was em- 
phatic ‘‘Why do not the barons, with these un)ust 
exactions, ask my kingdom?” Then furious, he declared 

^ R Weadover, III 298 

^ Is it not possible that the so called unknown charter of Libortu s 
(see %nfra under Part V and Appendix) was the very schedule mentioned 
by Wendover? It was drawn up m the form of a charter, so as to be 
ready for the immediate imprint of the seal they demanded 
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with an oath that he would never grant them such 
liberties, whereby he would make himself a slave ^ 

On 5 th May the baions formally renounced allegiance ^ 
and chose as commander, Eobeit Fitz- Walter, who styled 
himself piously and grandiloquently, “ Marshal of the army 
of God and Holy Church’" 

The insurgents, still shivering on the brink of civil 
war, delayed to march southwards Much would depend 
on the attitude of London, with its wealth and cential 
position , and John bade high for the support of its 
citizens On 9 th May a new chartei ^ was granted 
• to the Londoners, who now received a long-coveted 
privilege, the right to elect their mayor annually and 
to remove him at the year’s end This marked the 
culmination of a long series of piogiessive grants m 
their favour Previously the mayor had held office for 
life, and Henry Pitz-Aylwm, the earliest holder of the 
office (appointed perhaps in 1191), had died in 1213 

Apparently no price was paid for this charter, but 
John doubtless expected m leturn the grateful support 
of the Londoners, exactly as he had expected the support 
of churchmen when he twice granted a chaitei in their 
favour In both instances he was disappointed Hext 
day he made, probably as a measure of delay, an offer 
of aibitration to the baions In the full tide of military 
preparations, he issued a wiit m these words Know 
that we have conceded to our barons who are against 
us that we shall not take oi disseise them oi their 
men, nor go against them per mm ml arma, unless 
by the law of our land, or by the judgment of their 
peers %n mr%a nostra, until consideration shall have been 
made by four whom we shall choose on our part and 
four whom they shall choose on their part, and the loid 

1 R Wendover, III 298 

2 Blackstone, Great Charter, p xiii , citing the Anncds of Dunstable 
(p 4^), says they were absolved at Wallingford by a Canon of Durham 
^ The Charter appears Dot Chart , p 207 Cf under chapter 13 infra, 
where the rights of the Londoneis are discussed 
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Pope who shall be oversman over them” — words worthy 
of careful comparison with those used in chaptei ^>9 of 
Magna Carta The offer could not be taken senously, 
since it left the decision of every vital issue viituall} 
to the Pope, whom the barons distrusted^ 

Another royal writ, of two days later date, shows a 
rapid change of policy, doubtless due to the contemj)tuous 
rejection of arbitration On 12th May, John ordered the 
sheiiffs to do precisely what he had offered not to do 
They were told to take violent measures against the 
rebels without waiting for a judgment of peers ” oi 
other formality Lands, goods, and chattels of the King's 
enemies were to be seized and applied to his benefit^ 
The barons, rejecting all offers, marched by Northampton, 
Bedford, and Ware, towards the capital London, in spite 
of the charter received eight days earlier, boldly threw 
in its lot with the insurgents, to whom it opened its 
gates on 17th May^ The example of London was quickly 
followed by other towns and by many hesitating nobles 
The confederates felt strong enough to issue letters to all 
who still adhered to the King, bidding them forsake him 
on pain of forfeiture 

John found himself, for the moment, without power of 
effective resistance , and, probably with the view of gaming 
time rather than of committing himself irretrievably to any 
abatement of his prerogatives, agreed to meet his opponents 
As a preliminary to this, on 8th June he issued a safe- 
conduct for the barons' representatives to meet him at 
Staines within the three days following This was ap- 
parently too short notice, as on 10 th June, John, now at 
Windsor, granted an extension of the time and safe-conduct 

^The writ is given m Bot Pat , I 141, and also m Nmu I PiS 

2 For writ, see Mot Claw , 204 

®Some authorities give 24th May as the date It must have been the 
17th , since JSfew Bymer, p 121, under the date of 18 th May, prmte a wut 
of John, informing Rowland Blaot of the surrender of London to the 
barons This was followed on 20th May (iV^ i? , p 121) by anothoi royal 
writ, ordering all bailiffs and other faithful, to molest the Londonen 
m every way possible 
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till Monday, 15tli June William the Marshal and other 
envoys were dispatched from Windsor to the barons m 
London with what was practically a message of surrender 
The barons were told that John “would freely accede to 
the laws and liberties which they asked,’' if they would 
appoint a place and day for a meetmg The intermediaries, 
m the words of Roger of Wendover,^ “ without guile earned 
back to the barons the message which had been guilefully 
imposed on them” — implying that John meant to make no 
promises, except such as were insincere Yet the barons, 
%mmenso fiuctuantes gaud%o, fixed as the time of meeting the 
last day ot the extended truce, Monday, 15 th June, at a 
certain meadow between Staines and Windsor, known as 
Eunnymede 

VI Runnymede, and after 

On 15th June the King and the Barons met On 
the side of the insurgents appeared a great host , on the 
monarch’s, merely a small band of magnates, loyal to the 
person of the King, but only half-hearted, at the best, in 
his support Their names may be read in the preamble to 
the Charter the chief among them, Stephen Langton, still 
nominally neutral, was known to be in full sympathy with 
the rebels 

Dr Stubbs,^ maintaining that the whole baronage of 
England was implicated in these stirring events, gives a 
masterly analysis of its more conspicuous members mto 
four great groups (1) the Korthumbrani or Norenses of 
the chroniclers, names famous in the northern counties, 
who had been the first to raise the standard of open 
revolt, and retained the lead throughout, (2) the other 
nobles from all parts of England, who had shown them- 
selves ready from an early date to co-operate with the 
Northerners — “the great baronial families that had been 
wise enough to cast away the feudal aspirations of their 
forefathers, and the rising houses which had sprung 
from the ministerial nobility”, (3) the moderate party 

Hist , I 581 3 


iIII 301 



44 EVENTS LEADING TO MAGNA CARTA 


who, ready to worship the rising sun, deserted John after 
London had joined the lebels, including even the King's 
half-brother (the Earl of Salisbuiy), the loyal Marshal, 
Hubert de Buigh, and other ministers of the Crown, whose 
names may be read in the preamble to the Charter , and 
(4) the tools of John's misgovernment, mostly men of 
foreign birth, tied to John by motives of interest as well 
as by personal loyalty, since their diffeiences with the 
baronial leaders lay too deep for reconciliation, most of 
whom are branded by name in Magna Carta as for ever 
incapable of holding office m the realm These men 
of desperate fortunes alone remained whole-hearted on 
John's side when the crisis came^ 

When the conference began, the fourth group was not 
near John, being otherwise occupied in the command of 
castle garrisons or of tioops actually in the field , the third 
group, a small one, was with him, and the fiist and second 
groups were, in their imposing strength, arrayed against 
him 

TJnfortunately, the vagueness of contemporary accounts 
prevents us from reproducing with certainty the progress 
of negotiations on that eventful 15th of June and the 
few days following Some inferences, however, may be 
drawn from the words of the completed Charter itself and 
from those of several closely related documents One of 
these, the Articles of the Barons,^ is sometimes supposed 
to be identical in its terms with the Schedule which had 
been already presented to the King's emissaries, at BracLley, 
on the 27th of April ^ It is more probable, however, that 
during the seven eventful weeks which had since elapsed, 
the original demands had been somewhat modified It m 
not unlikely that the interval had been employed in making 
the terms of the suggested agreement more full and specifie 

^The individnal names may be read in Stubbs, Ihid , and itadem m 
search of biographical kno^\ ledge are referred to Bdmont, Oha)te% 11140, 
and for fuller, though less reliable information, to Ihonisoii, Mamm 
Ghana, 270 322 

^See Appendix J3ee mpta, p 40 
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The Schedule of April was probably only a rpugh draft 
of the Articles as we know them, and these formed in 
their turn the new draft on which the completed Charter 
was based Articles and Charter are alike authenticated 
with the impress of the King’s great seal, an indisputable 
proof that the terms of each of them actually received his 
official consent 

This fact affords a strong presumption that an interval 
must have elapsed between the King’s acceptance of the 
first and the final completion of the second , since it would 
have been absurd to seal what was practically a draft 
at the same time as the principal instrument The proba- 
bility of such an interval must not be lost sight of m 
any attempt to reconstruct in chronological sequence the 
stages of the negotiations at Eunnymede 

A few undoubted facts form a starting-point on which 
inferences may be based John’s headquarters were fixed 
at Windsor from Monday, 15th June, to the afternoon of 
Tuesday the 23rd On each of these nine days (with 
the possible exception of the 16 th and l7th) he visited 
Eunnjmede to confer with the barons^ 

Two crucial stages in these negotiations were clearly 
reached on Monday the 15th (the date borne by Magna 
Carta itself) and on Friday the 19th (the day on which 
John in more than one writ stated that peace had been 
concluded) What happened exactly on each of these two 
days is, however, to some extent, matter of conjecture 
It IS here maintained, with some confidence, that on Monday 
the substance of the barons’ demands was provisionally 
accepted and that the Articles were then sealed , while on 
Friday this arrangement was finally confirmed and Magna 
Carta itself, in several duplicates, was sealed 

To justify these inferences, a more detailed examination 
of the evidence available will be necessary The earliest 

^ So far there can be no doubt Either on the Glose Rolls or on the 
Patent Rolls (q v ) copies of one or more writs are preserved dated front 
Windsor on each of these days, and also one or more dated from Runny 
mede on 15th, 18th, I9th, 20th, 21st, 22nd, and 23rd June 
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meeting between John and the baronial leaders, all author i- 
ties are agreed, took place on Monday, 15 th June, probably 
i£i the early morning The harons undoubtedly came to 
the conference pro\ided with an accurate list of those 
gnevances which they were determined to have redressed 
On the previous 27th of April the rebels had sent a 
written Schedule to the King, along with a demand that he 
should signify his acceptance by af&xing his seal , ^ they are 
not likely to have been less fully prepared on 15th June 
John, on his part, would naturally try a policy of 
evasions and delays , and, when these were clearly useless, 
would then endeavour to secure modifications of the 
terms offered These tactics met with no success His 
opponents demanded a plain acceptance ot their plainly 
expressed demands Before nightfall, John, overawed by 
their firmness and by the numbers of the armed force 
behind them, was constrained to surrender Leaving 
minor points of detail to be subsequently adjusted, he 
provisionally accepted the substance of the long list of 
reforms put before him by the barons, on the under- 
standing that they would renew their allegiance and give 
him some security that they would keep the peace In 
proof of this bargain, the heads of the agreement were 
rapidly engrossed on parchment to the number of forty- 
nine, and the great seal was impressed on the wax of 
the label, where it may still be seen^ 

The parchment containing these Articles of the Barons 
may have been the identical Schedule actually prepared 
by the rebel leaders previous to the meeting, but, moie 
probably, it was written out at Eunnymede during the 
conference on the 16 th (or between two conferences on 
that day) by one of the clerks of the loyal Ohanceiy 
This IS more in keeping with its heading (written in 
the same hand, and apparently at the same time as tlu' 
body of the deed), Ista, sunt eapitula quat laronis pitunt 
st dommus rex concedtt 

Wenclover, III 298 

the British Museum See infta under Part V 
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Likely enough, it followed closely the worjis of the 
baronial Schedule, but it may have contained some slight 
modifications in favour of the Crown One such, at leasft, 
was inserted, apparently as an afterthought (on the inter- 
vention of the King perhaps, or one of his friends), ai tides 
45 and 46, as originally conceived, have been subsequently 
connected by a lude bracket, and a qualifying proviso added 
which practically bestowed on the Aichbishop the powers 
of an arbitrator to determine whether both articles should 
be altered in favour of the Crown or no^ The entire 
document is in a running hand, and appears to have been 
rapidly though caiefully written Its engrossment upon 
parchment with a quill pen must have occupied several 
hours, but a diligent copyist would not find it beyond 
his powers to complete the task in one day 

Tuesday, Wednesday and Thursday were consumed in 
further negotiations as to matters of detail, m reducmg 
the heads of agreement already accepted to the more 
binding form of a feudal charter, and in engrossing 
seveial copies for greater security Everything was, 
however, ready for a final settlement on Friday the 19th 
At the conference held on that day the conclusion of 
the final concord probably mcluded several steps, among 
others, the nominatior by the opposition, with the King’s 
tacit acquiescence, of twenty-five barons to act as Execu- 
tors under chapter 61,^ the solemn sealing and delivery 
of several original copies of the Great Charter in its 
final form, the taking of an oath by all parties to abide 
by its provisions, and the issue of the first batch of writs 
of instructions to the sheriffs 

Blackstone ^ thinks that the barons on that day renewed 
their oaths of fealty and homage It is moie probable 
that, until John had actually carried out the more pressing 
reforms promised in Magna Carta, they refused formally 

^ Cf Blackstone, Grtat Charter ^ xvii “ subjoined in a more basty 
band, as if added at the instance of the King’s commissioners upon 
more mature deliberation ” 

^See infra under that chapter 


^ Great Charter, p xxiv 
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to swear allegiance; undertaking, however, in the heainig 
of the two archbishops and other prelates, that they would 
keep the peace and furnish secuiity to that effect m any 
form that John might name, except only by delivoiy of 
their castles or of hostages^ 

The statement that Eridaj, 19 th June, was the day on 
which peace was finally concluded rests on unmistakable evi- 
dence On 21st June, John wrote from Windsoi to William 
of Cantilupe, one of his captains, instructing him mot to 
enforce payment of any unpaid balances of '' tensexies ” - 
demanded since the preceding Friday, “ on which day peace 
was made between the King and his baions ” ^ 

It has been taken for granted by many histoiians that 
the peace was finally concluded, and the Great Chaitei 
actually sealed and issued on the 15 th, not on the 19th^ 
The fact that all four copies of Magna Caita still extant 
bear this date seems to have been regarded as absolutely 
conclusive on this point Experts in diplomatics, how- 
ever, have long been aware that elaborate chaiteis 
and other documents, which occupied a consideiable tinu^ 
in preparation, usually bore the date, not of then actual 
execution, but of the day on which weie concluded the 
transactions of which they form the record Legal mstiu- 
ments were thus commonly ante-dated (as it would bo 
reckoned according to modern legal piactice) Thus it ib 
far from safe to infer fiom Magna Carta's mention of 

^ See Protest of Archbishops %nfra, p 52 

2 Mr Round explains this word in a learned appendix [Geoffrey dt 
MandeviUe, p 414) to mean ** blackmail,” “money extorted under 
pretence of protection or defence ” 

^See Rot Clcmh , p 225 (17 John membrane SI) The evidence of 
this writ does not stand alone In another writ on the same memln an< 
of the Gloae Roll% dated 19th June, John informs his half bi other, the 
Earl of Salisbury, that he has concluded peace, and instincts him to 
restore certain lands and castles immediately, as this had been made a 
condition of peace See also the writ to Stephen Harengod p U) 

^Blackstone, however [Great Charter, xv ), speaks of a “ conft*it*no«^ 
which lasted for several days, and did not come to a conclusion till 
Eriday, the 19th June ” 
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its own date that the great seal was actually adhibited on 
the 15 th June 

Such presumption as exists points the other way Thfe 
Great Charter is a lengthy and elaborate document, and it 
IS barely possible that any one of the four oiiginals known 
to us could have been engrossed (to say nothing of the 
adjustment of the substance and form) withm one day 
Not only is it much longer than the Articles on which it is 
founded , but even the most casual comparison will convmce 
any unbiassed mind of the slower rate of engrossment of the 
Charter All four copies show marks of great deliberation, 
while those at Lincoln and Salisbuiy in particulai are 
exquisite models of leisurely and elaborate penmanship 
The highly finished initial letters of the first line and 
other ornamental features may be instructively com- 
pared with the plain, business-like, lapid hand of the 
Articles How many additional copies now lost were once 
m existence bearing the same date, it is impossible to say , 
but each of those still extant may well have occupied four 
days in the writing^ 

1 Miss iN’orgate, John LacUand, p 234, acquiesces in the view generally 
received, fixing Monday as the day on which the final concord was arrived 
at, hut she relies for evidence on a more than doubtful interpretation of what 
is undoubtedly an error m the copy of a writ by King J ohn appearing on the 
Patent Rolls This writ, which as copied m the Rolls bears to be dated 18th 
June (erroneously as will immediately be shown), is addressed to Stephen 
Harengod (in terms closely resembling those of the writ already cited from 
the Close Rolls addressed to William of Oantilupe), announcing inter cdia 
that terms of peace had been agreed upon “ last Friday ” Miss Korgate 
contends with reason that there must be a mistake somewhere, since on 
the Friday preceding the 18th, negotiations had not even begun She is 
confident that ‘‘ the ‘ die Veneris ’ which occurs three times m the writ is m 
each case an unquestionable, though unaccountable, error for ‘ die Lunae ’ ” 
Yet, it IS unlikely that a scribe writing three days after so momentous an 
event could have mistaken the day of the week It is infinitely more pro 
bable that in writing xxiij he formed the second so carelessly that it 
was mistaken by the enrollmg clerk for a “v ” The correct date is thus 
the 23rd, and the reference is to Friday the 19th This presumption 
becomes a certainty by comparison with the words of the writ to William 
of Cantilnpe, dated the 21st (of the existence of which Miss N’orgate was 
probably not aware) 

D 
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A comparison between the two documents shows few 
changes of importance m the tenor ^ 

" The one outstanding addition is the inseition, in an 
emphatic foim, both at the beginning and at the end of the 
Charter, of a geneial declaration in favour of the fieedom 
and rights of the Church The inference seems to be that 
a new influence was brought to bear, between the prepara- 
tion of the draft and that of the Chartei It was the 
Archbishop of Canterbury and his friends who thus con- 
verted the original baronial manifesto into something more 
nearly resembling a declaration of rights for the nation 
at large One or two minor alterations seem slightly to 
benefit the Crown, ^ while several others, rightly viewed, 
suggest an influence at work unfavourable to the towns 
and trading classes^ 

In addition to the various originals of the Charter issued 
under the great seal, chapter 62 provides that authenticated 
copies should be made and certified as coriect by “ Letters 
Testimonial,'' under the seals of the two archbishops with 
the legate and the bishops This was done, but the exact 
date of their issue is unknown^ 

The same Friday which thus saw the completion of nego- 
tiations saw also the issue of the first batch of letteis of 
instructions to the various sheriffs, telling them that a him 
peace had been concluded, by God's grace, between John 


^ Blacks tone, Great Ghartet , xviii , has given a calreful analysis of the 
points of difference 

chapters 48 and 52 For alterations directed against the tiadmg 
classes, see chapters 12, 13, 35, and 41 infra 

2 Miss ISTorgate, John Lackland^ 233, takes a different view, holding that 
the influence of Stephen Langton dates from an earhei period The original 
articles ‘‘are obviously not the composition of the baions mustered undci 
Robert Fitv Walter,” who could never have risen to “ the lofty conception 
embodied in the Charter — the conception of a contract between King and 
people which should secure equal rights to every class and eveiy mduidual 
in the nation ” The correctness of this estimate is discussed mpa 

^Ko specimen of these Letters Testimonial is known to exist, but a 
copy IS preserved on folio 234 of the Red Booh of the WxchegvAV Bee 
Appendix 
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and the barons and freemen of the kingdom, as they might 
hear and see by the Charter which had been made, and 
which was to be published throughout the district, and firmly* 
observed Each sheriff was fuither commanded to cause all 
m his bailiwick to make oath aceordmg to the form of the 
Charter to the twenty-five barons or their attorneys, and 
further, to see to the appointment of twelve knights of the 
county in full County Court, in order that they might 
declare upon oath all evil customs lequinng to be leformed, 
as well of sheiiffs as of then servants, foiesteis, and others^ 
This was held to apply chiefly to the redress of forest 
giievances 

Apparently, four days elapsed befoie similp-r letters, ac- 
companied by copies of the Charter, could be sent to every 
sheriff During the same few days, several writs (some of 
which have alieady been mentioned) were dispatched to mili- 
tary commanders with orders to stop hostilities A few writs, 
dated mostly 25th June, show that some obnoxious sheriffs 
had been removed to make way for better men Hubert 
de Buigh, a moderate though loyal adherent, and a man 
generally lespected, was appointed Justiciai in room of 
the hated Peter des Eoches On 27th June, another writ 
directed the sheiiffs and the elected knights to punish, by 
forfeiture of lands and chattels, all those who refused to 
swear to the twenty-five Executors within a fortnight All 
these various mstiuctions may be legarded as forming part 
of the settlement' of the 19th of June, and were dispatched 
with the greatest rapidity possible 

Even after the settlement ariived at on Friday, some 
minor points of dispute remained The barons lefused to 
be satisfied without substantial security that the reforms 
and restorations agieed on would be earned out by the 
King , they demanded that both the city of London and 
the Tower of London should be left completely under their 
control as pledges of John’s good faith, until 15 th August, 
or longer, if the reforms had not then been completed 
John obtained a slight modification of these demands, he 
^ See Rot Fat , I 180, and Select Gharters, 306 7 
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STirrendered the city of London to his opponents, as they 
asked, but placed the Tower in the neutral custody of 
the Archbishop of Canterbury These conditions were 
embodied in a supplementaiy treaty, which describes itself 
as OonvenUo facta %nte7 Begem Anghae et iarones tjusdem 
regm'^ If the barons distrusted John, he was equally 
distrustful of them, demanding the security they had pro- 
mised for fulfilment of their part of the original compact 
He now asked a formal charter m his favour that they 
would observe the peace and their oaths of homage, which 
they point-blank refused to grant The King appealed to 
the prelates without effect The archbishops, with several 
suffragans, however, put a formal protest on record of the 
barons' promise and subsequent refusal to keep it^ 

The two archbishops and their brother prelates entered 
a second protest of a different nature They seem to have 
become alarmed by the drastic measures adopted or likely 
to be adopted, founded on the verdicts of the twelve 
knights elected m each county to cany into effect the 
various clauses of the Great Charter directed against abuses 
of the Forest laws Apparently, it was feared that re- 
forms of a sweeping nature would result, and pictctically 
abolish the royal forests altogether Accordingly, they 
placed their protest formally on record — acting undoubtedly 
m the interests of the Crown, feeling that as mediators 
they were bound in some measure to see fairplay They 
objected to a strained construction of the words of the 
Charter, holding that the articles in question ought to bo 
understood as limited, all customs necessary for the pre- 
servation of the forests should remain m force® 

The provisions referred to were, as is now well known, 

^iVew? Mymer, I 133 See Appendix It is undated, but must bc^ 
later than the letters to sheriffs concerning election of twelve knights, to 
which it alludes 

Fat , p 181 As we have to depend for our knowledge of this 
important protest on one copy, engrossed on the back of a membrane 
of an official roll (No 18 of John’s 17th year), it is possibk to doulit 
its genuineness , but it is unlikely to be purely a forgeiy 

® See Fot Pat and Bew Mymer, I 134 



RUNNYMEDE, AND AFTER S3 

chapters 47, 48, and 53 of Magna Carta itself, and not, 
as Eogei of Wendover states, a separate Forest Charter^ 
That writer was led into this unfortunate error by con-* 
fusing the charter granted by King John with its re-issue 
by his son in 1217, when provisions for the reform of the 
forest law were fiamed into a separate supplementary 
charter From Roger’s time onwards, the charters of 
Henry III were reproduced in all texts and treatises, in 
place of the leal charter actually granted by John Sir 
William Blacks tone was the first commentator to discover 
this grievous error, and he cleaily emphasized the grave 
differences between the terms granted by John and those 
of his son, showing in particular that the former king 
granted no separate Forest Charter at all^ 

Before the conferences at Eunnymede came to an end, 
confidence in the good intentions of the twenty-five Execu- 
tors, drawn it must be remembered entirely from the 
section of the baronage most extreme in their views and 
most unfriendly to John, seems to have been completely 
lost If we may believe Matthew Paris,^ a second body 
or committee of thirty-eight barons was nominated, re- 
presentmg other and more moderate sections of the baron- 
age, to act as a check on the otherwise all-powerful 
oligarchy of twenty-five despots If this second committee 
was ever really appointed, no details have been preserved 
as to the date of its selection, oi as to the exact powers 
entrusted to it 

If the rebel leaders expected to arrive at a permanent 
settlement of their disputes when they came to meet the 
King on the morning of the 15 th day of June, it must 
have been evident to all before the 23rd, that John only 
made the bargain in order to gain tune and strength to 
break it Three weeks, indeed, before John granted Magna 
Carta, he had begun his preparations for its 2 ;epudiation 
In a letter of 29 th May, addressed to the Pope, there 
may still be read his own explanation of the causes of 

^SeeB Wendover, III 302 318 ^ Great Charter, p xxi 

3 Chron Maj , II 605 6 



54 EVENTS LEADING TO MAGNA CARTA 

quarrel, and how he urged, with the low cunning peculiar 
to him, that the hostility of the rebels prevented the 
'“fulfilment of his vow of crusade In conclusion, he ex- 
pressed his willingness to abide by the Pope’s decision 
on all matters at issue 

John, then, at Eunnymede was merely waiting for two 
events which would put him in a position to throw off 
the mask — the favourable answer he confidently expected 
from the Pope, and the arrival of foreign troops Mean- 
while, delay was doubly m his favour , since the combina- 
tion formed against him was certain, in a short time, to 
break up It was, m the happy phrase of Dr Stubbs,^ 
a mere “coalition,” not an “oiganic union” — a coalition, 
too, in momentary danger of dissolving into its oiiginal 
factors The barons were without sufficient sinews of wax 
to carry a protracted struggle to a successful issue Veiy 
soon, both sides to the treaty of peace were prepaimg for wax 
The northern barons, anticipating the King in direct breach 
of the compact, began to fortify their castles John, m 
equally bad faith, wiote for foreign allies, whilst he 
anxiously awaited the Pope’s answer to his appeal 

Langton and the bishops still struggled to lestore hai- 
mony The 16 th July was fixed for a new conference 
J ohn did not attend , but it was probably at this (Jouiicil 
that in his absence a papal bull was read confeiring upon 
a commission of three — the Bishop of Winohestex, the 
Abbot of Reading, and the legate Pandulf — full powexs to 
excommunicate all “ disturbers of the King and Kingdom ” 
No names were mentioned, but these poweis might cloaxl) 
be used against Langton and his friends The execution oi 
this sentence was delayed, in the gioundless hope of 
compromise, till the middle of September, when two of 
the commissioners, Pandulf and Petci of Wmchostm, de- 
manded that the Archbishop should publish it, and, on 
his refusal, they forthwith, in terms of their papal authority, 
suspended him fiom his office Stephen left lox Home, 
and his absence at a critical juncture pxoved a national 
^ Stubbs, Cmst Hint , II 1 
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misfortune The insurgents lost in him, not only their 
bond of union, but also a wholesome restraint His absence 
must be reckoned among the causes of the royalist reaction 
soon to take place After his departure, a papal bull 
arrived (in the end of September) dated 24th August 
This IS an important document in which Innocent, in the 
plainest terms, annuls and abrogates the Charter, aftei 
adopting all the facts and reproducing all the arguments 
furnished by the King Beginning with a full description 
of John’s wickedness and repentance, his surrender of 
England and Ireland, his acceptance of the Cross, his 
quarrel with the barons, it goes on to desciibe Magna 
Carta as the result of a conspiracy, and concludes, ''We 
utterly reprobate and condemn any agreement of this kind, 
forbidding, under ban of our anathema, the aforesaid king 
to presume to observe it, and the baions and their accom- 
plices to exact its performance, declaring void and entirely 
abolishing both the Charter itself and the obligations and 
safeguards made, either for its enforcement or in accordance 
with It, so that they shall have no validity at any time 
whatsoevei ” ^ 

A supplementary bull, of one day’s later date, reminded 
the barons that the suzerainty of England belonged to 
Rome, and that therefore nothing could be done in the 
kingdom without papal consent^ Thereafter, at a Lateran 
Council, Innocent formally excommunicated the Enghsh 
barons who had persecuted “John, King of England, 
crusader and vassal of the Church of Rome, by endeavour- 
ing to take from him his kingdom, a fief of the Holy 
See”' 

Meanwhile, the points in dispute had been submitted to 
the rude arbitrament of civil war, in which the first notable 

1 The original bull with the seal of Innocent still attached is preserved 
m the British Museum (Cotton, Cleopatra E 1), and is carefully prmted 
by B^mont, Ghartes des LiberUs Anglaiaes, p 41 It may also be read 
%nter aha in Rymer and in Blackstone 

2 The text is given by Rymer 

®See Rymer, and B4mont, Ghartes, xxv 
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success fell to King John in the capture, by assault, of 
Rochester Castle on 30th November The barons had 
already made overtures to Louis, the French King’s son, 
to whom they promised as a reward for his help, yet 
not perhaps with entire sincerity, the crown of England 
Towards the end of November, some seven thousand Frencli 
troops arrived in London, where they spent the wmtei — a 
winter consumed by John in marching fiom place to 
place meeting, on the whole, with success, especially in the 
east of England John’s best ally was the Pope, who had 
no intention of allowing a French Prince to usurp the 
throne of one who was now his humble vassal Gualo 
was dispatched from Rome to Philip, King of Fiance, 
forbidding his son’s invasion, and asking rather protection 
and assistance for John as a papal vassal Philip, anxious 
to meet the force of the Pope’s arguments with some title 
to intervene, of more weight than the invitation of a group 
of rebels, replied by an ingenious stung of fictions He 
endeavoured to find defects in John’s title as King of 
England, and to argue that therefore John was not m 
Utulo to grant to the Pope the rights of an oveilord 
Among other arguments it was urged that J ohn had 
been convicted of treason while Richard was King, and 
that this sentence involved forfeiture by the traitor of all 
rights of succession to the Crown Thus the Pope’s claim 
of intervention was invalid, while Prince Louis justified 
his own interference by some imagined right which ho 
ingeniously argued had passed to him through the mothex 
of his wife 

J ohn had not relied solely on papal protection A great 
fleet, collected at Dover to block Louis with his smallex 
vessels in Calais harbour, was wiecked on 18 th May, 1216 
The channel thus cleared of English ships, the French Pi nice, 
setting sail on the night of the 20 th May, landed next 
morning without opposition John, reduced to dependence 
on meicenaries, did not dare oppose his landing Gualo, 
now in England, on 28th May excommunicated Louis by 
name, and laid London under interdict Such thunderbolts 
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had now lost their blasting power hj frequent [Repetition, 
and produced no effect whatever On 2nd June, Louis 
entered London amid acclamations, and marched against 
John at Winchester, which he reached on 14th June, after 
John had fled Ten days later, the ancient capital of Wessex 
with its castles surrendeied Next day, the French Prmce 
attacked Dovei, whose brave defender, Hubert de Burgh, 
after some months of stubborn resistance, obtained a truce, 
on 14th October, in order that the gai risen might com- 
municate with the King Before Hubert’s messengers 
could leach him, John was dymg During these months, 
when the veidict of war was going against him in the 
south, he had been acting in the north strenuously, and 
not without success The issue still trembled in the balance 
A royalist reaction had begun The insolence of the French 
troops caused desertions fiom the barons 

On 10 th October John, after being feasted to excess 
by the loyal burghers of Lynn, fell into an illness from 
which he nevei really recoveied Nine days later, worn out 
by his wars, and by excitement and chagrin, at this critical 
juncture when fortune might have taken any sudden turn, 
he died at Newark Castle, in the early houis of the morning 
of 19 th October, 1216 His death saved the situation, 
rendering a compromise possible Almost immediately, 
there took place an entiiely new groupmg of political 
forces inside and outside of England A silent compromise 
was effected, all parties returning giadually to their natural 
allegiance to the son of John, on the understanding that 
the Charter in its main features should be accepted as 
the basis of his government Prince Louis was soon 
discarded Rome also fell into hne , the death of Innocent, 
on 16th June, 1216, had been equally opportune with the 
death of John, four months later, removing an obstacle 
from the path of peace Grualo, in the name of Innocent’s 
successor, consented to the re-issue of the Charter by the 
advisers of the young King Henry 



PART II 


FEUDAL GEIEVANCES AND MAGNA CAETA 

I The Immediate Causes of the Crisis 

Many attempts have been made to explain why the 
storm, long brewing, broke at last m 1214, and cul- 
minated precisely in June of the following yeai Sn 
William Blacks tone ^ shows how carefully historians have 
sought for some one specific feature or event, occurring 
in these years, of such moment as by itself to account 
for the rebellion ci owned for the moment with success 
at Eunnymede Thus Matthew Pans, he tells us, attributes 
the whole movement to the sudden discovery of Henry I ’s 
charter, long forgotten as he supposes, while other 
chroniclers agree in assigning John’s inordinate debauchery 
as the cause of the civil dissensions, dwelling on his 
personal misdeeds, real and imaginary “ Sordida foedatui 
foedante Johanne, gehenna”^ Blackstone himself suggests 
a third event, the appointment as Regent in John’s absence 
of the hated alien and upstart, Peter des Roches, and Im 
misconduct m that office 

There is absolutely no necessity to seek m such 
trivial causes the explanation of a gieat movement, 
really inevitable, the antecedents of which were deeply 

^ The Great Charter, p vii 

2 Several of the most often repeated charges of personal wrongs inflicted 
by King John upon the wives and daughters of his barons have been 
in recent years refuted See Miss Norgate, John LacUand, p 2S9 
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rooted in the past The very success of Henj'y Planta- 
genet in performing the gieat task of restoring order in 
England, for effecting which special powers had been 
allowed to him, made the continuance of these powers to 
his successors unnecessary From the day of Henry’s 
death, if not earlier, forces were at work which only re- 
quired to be combined in order to control the licence of 
the Crown When the battle of order had been finally 
won — the complete overthrow of the rebellion of 1173 
may be taken as a crucial date in this connection — the 
battle of liberty had, almost necessarily, to be begun 
The clamant problem of the hour vas no longer how to 
prop up the weakness of the Crown, but rather how 
to place restrictions on its unbridled strength 

We need not wonder that the crisis came at last, but 
rather why it was so long delayed Events, however, 
were not ripe for rebellion before John’s accession, and 
a favourable occasion did not occui previous to 1215 
The doctrine of momentum accounts in politics for the long 
continuance of old institutions in a condition even of 
unstable equilibrium , an entirely rotten system of govern- 
ment may remain for ages until at the destined moment 
comes the final shock John conferred a great boon on 
future generations, when by his arrogance and by his mis- 
fortunes he combined against him all classes and interests 
in the community 

The chief factor in the coalition which ultimately 
triumphed over John was undoubtedly the baronial party 
led by those strenuous nobles of the north, who were, 
beyond doubt, goaded into active opposition by then own 
personal and class wrongs, not by any altruistic prompt- 
ings to sacrifice themselves for the common good Their 
complaints, too, as they appeal reflected in the imperish- 
able record of Magna Caita, are mainly grounded on 
breaches of the technical rules of feudal usage, not upon 
the broad basis of constitutional principle 

The feudal grievances most bitterly resented may 
be ranged und^ one or other of two heads — ^increase 
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m the weight of feudal obligations and infringement of 
feudal jurisdictions The Crown, while it exacted from 
Its tenants the fullest measure of services legally exigible, 
interfeied persistently at the same time with those lights 
and privileges which had originally balanced the obliga- 
tions The barons were compelled to give moie, while 
they leceived less 

With the fiist group of baionial giievances posteiity 
ean sympathize in a whole-hearted way, since the inciease 
of feudal obligations inflicted undoubted hardships on the 
Crown tenants, while the ledress of these involved 
no real danger to constitutional progress One and all 
of the grievances included in this first group could be 
condemned (as they were condemned by various chapteis 
of Magna Carta) without unduly reducing the efficiency 
of the monaxchy which still formed under John, as it 
had done under William I, the sole source of secuiity 
against the dangers of feudal anarchy Posterity, ho we vex, 
cannot equally sympathize with the efforts of the barons 
to redress then second class of wrongs Howevei gieat 
may have been the immediate hardships inflicted on mem- 
bers of the aiistocracy by the suppression of their 
feudal courts, lovers of constitutional progiess can only 
rejoice that all efforts to lestore them failed Those 
clauses of Magna Caita which aimed at reversing the 
great currents flowing towards royal justice, and away 
from private baronial justice, produced no permanent 
effect, and posterity has had reason to rejoice m their 
failure 

Each group of feudal grievances — those connected with 
the increase of feudal obligations, and those connected 
with the curtailment of feudal immunities — lequires special 
and detailed treatment^ To each class a double mteicst 
attaches, since the resentment aroused by both formed so 
vital an element in the spread of that spiiit of deter- 
mined resistance to King John, which led to the winning 
of Magna Caita, and since, fuither, an intimate knowledge 

^ See infra the two sections {II and III ) immediately following 
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of the exact nature of these grievances throws a flood of 
light on many otherwise obscure clauses of the Great 
Charter, and enables us to estimate how far the promised 
remedies were ultimately carried into practice in later 
reigns 

The grievances of the barons, many and varied as 
they were, were not, however, the only wrongs calling 
foi redress It is probable that the baronial party, if 
they had acted in isolation from the other estates of the 
realm, would ha\e failed in 1215 as they had already 
failed in 1173 If the Crown had letamed the active 
sympathy of Church and common people, John might 
have successfully defied the baronage as his father had 
done before him He had, on the contrary, alienated 
from the monarchy all estates and mterests, and had 
broadened the basis of opposition to the throne by ill- 
treating the mercantile classes and the peasantry who, 
from the reign of William I to that of Henry II, had 
remained the fast, if humble, friends of the Crown The 
oider-lovmg tradesmen of the towns had been previously 
willing to purchase protection from Henry at the price 
of heavy, even crushing taxation, but when John con- 
tinued to exact the price, and yet failed to furnish good 
government in return, his hold on the nation was com- 
pletely lost So fai from protecting the humble from 
oppression, he was himself the chief central oppressor, 
and he let loose, besides, his foreign officers and favourites 
as petty local oppressors in all the numerous offices of 
sheriff, castellan, and bailiff Far from using the per- 
fected machinery of Exchequer, Curia, and local adminis- 
tration m the interests of good government, John valued 
them merely as instruments of extortion and outrage — as 
ministers to his lust and greed 

The lower orders were by no means exempt from the 
inci eased taxation which proved so gallmg to the feudal 
tenants When John, durmg his quarrel with Rome, 
repaid each new anathema of the Pope by fresh acts of 
spoliation against the national Church, the suffermgs of 
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the clergy were shared by the poor In confiscating the 
goods of the monasteries, he destroyed the chief pi o vision 
for poor-relief known to the thirteenth century The 
alienation of the affections of the great masses of lower- 
class Englishmen thus effected was never wholly undone, 
even by the reconciliation of John with the Pope 
Notwithstanding the completeness and even abjectness 
of John’s sui lender to Rome, he took no special pains to 
leinstate himself m the good giaces of the Church at 
home Innocent, secure at the Lateran, had issued his 
thundeibolts , and John’s counter-strokes had fallen, not 
on him, but on the English clergy — from the prelate to 
the parish priest, from the abbot to the humblest monk 
The measures taken, in 1213 and afterwards, to make 
good to these victims some part of the heavy losses 
sustained, were quite inadequate The inteiests of the 
Chuich universal were often widely different fiom those of 
the national Church, and such diveisity was nevei inoie 
clearly marked than in the last yeais of the reign oi John 
After 1213, John’s alliance with Rome bi ought now 
dangers in its tram The united action of two tyiants, 
each claiming supreme poweis, lay and spiritual lespec- 
tively, threatened to exterminate the freedom of the 
English nation and the English Church “The country 
saw that the submission of John to Innocent placed its 
liberty, temporally and spiritually, at his mercy, and 
immediately demanded safeguards ” ^ 

This union of tyrants naturally led to another union 
which checkmated it, for the baronial opposition allied 
itself with the ecclesiastical opposition The uigency of 
their common need thus brought prelates and baions 
into line — foi the moment The necessary leacloi w<is 
found in Stephen Langton, who succeeded in preventing 
the somewhat divergent interests of the two estates lioni 
leading them in opposite directions 

All things were thus ripe for lebellion, and even for 
vmted rebellion , an opportunity only was lequned Such 
^Stubbs, Select Gharter% 270 
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an opportunity came in a tempting form in 1214, foi 
the King had then lost prestige and power by his failure 
in the wars with France He had lost the confidence of 
his subjects by his quarrel with Rome, and he failed to 
regain it by his leeonciliation He had lost the friendship 
of the national Church His unpopularity and vacillating 
nature had been thoroughly demonstrated Finally he had 
himself, in 1191, when plotting against his absent biothei 
Richard, successfully attacked and ousted the Regent 
Longchamp from office, thus furnishing an example of 
lebellion, and of successfully concerted action against the 
central government 

The result was that, when the barons — the wildest spirits 
of the northern counties taking always the lead — began 
active operations at a juncture of John’s fortunes most 
favourable to their aspirations, not only had they no 
opposition to dread from churchman or merchant, from 
yeoman or peasant, but they might count on the sympathy 
of all and the active co-operation of many Further, 
John’s policy of misrule had combined against him two 
interests usually opposed to each other, the party of 
progress and the party of reaction The influence of each 
of these may be clearly lead in the various chapters of 
Magna Carta 

The progressive party consisted mainly of the heads 
of the moie recently created baronial houses, men trained 
in the administrative methods of Henry II, who desired 
merely that the system of government they knew should 
be properly enforced and carried out to its logical con- 
clusions They demanded chiefly that the King should 
conduct the business of the Exchequer and Curia according 
to the rules laid down by Heniy II Routine and order 
under the new system weie what this party desired, and 
not a return to the unruly days of Stephen Many of the 
innovations of the great Angevm had now been loyally 
and finally accepted by all classes of the nation , and these 
accordingly found a permanent resting-place in the provi- 
sions of the Great Charter In temporary co-operation with 
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this party, the usually rival party of reaction was willing 
to act for the moment agamst the common enemy There 
still existed in John’s reign magnates of the old feudal 
school, who hoped to wrest from the weakened hand of 
the King some measure of feudal independence They had 
indeed accepted such reforms as suited them, but still 
bitterly opposed many others In particular, they resisted 
the encroachments of the royal courts of law which weie 
gradually superseding their private jurisdictions For the 
moment, John’s crafty policy, so well devised to gam 
immediate ends, and so unwise in the light of subsequent 
history, combined these two streams, usually ready to 
thwart each other, into a united opposition to his throne 
Attacked at the same moment by the votaries of tra- 
ditional usage and by the votaries of reform, by the 
barons, the trading classes, and the clergy, no course was 
left him but to surrender at discretion The movement 
which culminated at Painnymede may thus best be under- 
stood as the resultant ot a number of different but con- 
vergmg forces, some of which were progressive and some 
reactionary 

II The Crown and Feudal Obligations 

Among the many evils calling loudly for redress m Eng- 
land at the commencement of the thirteenth century, none 
spoke with more msistent voice than those connected 
with feudal abuses The objection of the northern 
barons to pay the scutage demanded on 26 th May, 1214, 
.was the spark that fired the mme The most prominent 
feature of the Charter is the solicitude everywhoio dis- 
played to define the exact extent of feudal services and 
dues, and to prevent these from being arbitrarily incieased 
A somewhat detailed knowledge of feudalism and feudal 
obligations forms a necessary preliminary to any ox<ict 
study of Magna Carta 

The precise relations of the Norman Conquest to the 
growth of feudalism in England are complicated, and have 
formed the subject of much controversy The view now 
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generally accepted, and with reason, is that the pokey of 
William the Conqueror accelerated the process in one 
direction, but retarded it in another Feudalism, regarded’ 
as a system of government, had its worst tendencies checked, 
if not eradicated, by the great upheaval that followed the 
coming of Duke William , feudalism, considered as a system 
of land tenure, and as a social system, was, on the contrary, 
formulated and developed It is mamly as a system of land 
tenure that it falls here to be considered Originally, the 
relationship between lord and tenant, dependent upon the 
double ownership of land (of which each was, in a differ- 
ent sense, the proprietor), implied obligations on both sides 
The lord gave protection, while the tenant owed services of 
various sorts It so happened, however, that, with the 
changes wrought by time, the legal obligations of the lord 
ceased to be of much importance, while those of the vassal 
became more and more burdensome The tenant’s obliga- 
tions varied in kind and in extent with the nature of the 
tenure It is difficult to frame an exact list of the various 
tenures formerly recogmzed as distinct in Enghsh law 
partly because the classical authors of different epochs, from 
Biacton to Blackstone, contradict each other, and partly 
because of the obscurity of the process by which these 
tenures weie gradually differentiated The word “ tenure ” 
originally meant '' a holding ” of any sort Sii William 
Blackstone,^ aftei explaining the dependent nature of all 
real property in England, thus proceeds “ The thmg holden 
IS therefore styled a tenement, the possessors thereof tenants, 
and the manner of their possession a tenure ” Tenure thus ^ 
comes to mean the conditions on which a tenant holds real 
estate under his lord, and the number of tenures vanes 
with the number of accepted types 

The ancient classification differs materially from that in 
use at the present day The modern Enghsh lawyer (unless 
of an antiquarian turn of mind) concerns himself only with 
three tenures freehold (now practically identical with 
socage), copyhold and leasehold The two last-mentioned 
^ Commentm m, II 59 

E 
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may be yapidly dismissed, as they were of little importance 
in the eyes of Littleton, oi of Coke leasehold einbiaces 
"only temporary interests, such as those of a tenant-at-will 
or for a limited term of yeais, while copyhold is the 
modern form of tenure into which the old unfiee villein- 
age has slowly iipened The ancient writeis weie, on the 
contrary, chiefly concerned with holdings both peimanent 
and free (as opposed to leaseholds on the one hand and 
villeinage on the other) Of such free tenures seven at 
least may be distinguished in the thirteenth ceiituiy, all 
of which have now come to be represented by the same 
one of the three recognized modern tenures, namely, fiee- 
hold or socage The free holdings existing in medieval 
England may be langed under the following heads, viz 
knight's service, free socage, fee-farm, frankalmom, grand 
serjeanty, petty serjeanty, and burgage 

(1) Kmghts Bmmce Medieval feudalism had many 
aspects, it was almost as essentially an engine of war as 
it was a system of land-holding The normal return for 
which an estate was granted consisted of the seivice in 
the field of a specific number of knights Thus the normal 
feudal holding was known as knight's service, or tenure 
in chivalry — the conditions of which must be constantly 
kept in view, since by these rules the relations between 
John and his recalcitrant vassals fell to be determined 
When finally abolished at the Restoration, there fell with 
knight's service, it is not too much to say, the feudal 
system of land tenure m England ‘‘ Tenure by barony " 
IS sometimes spoken of as a separate species, but may be 
more correctly viewed as a variety of tenure in chivalry ^ 

(2) Free Socage The early history of socage, with its 
division into ordinary and privileged, is involved in 
obscurities which do not require to be unravelled foi the 
purpose at present on hand The services which had to 
be returned for both varieties were not military but agri- 
cultural, and their exact nature and amount varied con- 
siderably Although not so honourable as chivalry, free 

^ See Pollock and Maitland, Htstory of SIngksh Law, I 21B 



THE CROWN AND FEUDAL OBLIGATIONS 67 


socage was less burdensome in respect that two of 
the most irksome of the feudal incidents, wardship and , 
marriage, did not apply When knight’s service was 
abolished those who had previously held their lands by 
it, whether under the Grown or under a mesne lord, were 
henceforward to hold in free socage, which thus came 
to be the normal holding throughout England after the 
Restoration ^ 

(3) Fee-farm was the name apphed to lands held m 
return for services which were neither militaiy nor agri- 
cultural, but consisted only of an annual payment m money 
The farm ” thus indicates the rent paid, which apparently 
might vary without limit, although it was long maintained 
that a fee-farm rent must amount at least to one quarter 
of the annual value This error seems to have been founded 
on a misconstruction of the Statute of Gloucester^ Some 
authorities'^ reject the claims of fee-farm to rank as a tenure 
separate from socage, although chapter 37 of Magna Carta 
seems to recognize the distinction 

(4) Frankalmoin is the tenure by which pious founders 
granted lands to the uses of a religious house It was also 
the tenure on which the great majority of glebe lands 
throughout England were held by the village priests, the 
parsons of parish churches The grant was usually 
declared to have been made ^n hheram eleemosinam or 
'' free alms ” (that is, as a free gift for which no temporal 
services were to be rendered) ^ In Scots charters the return 
formally stipulated was preces et lacrymae (the prayers 
and tears of the holy men of the foundation for the soul 
of the founder) 

(5) Grand serjeanty was a highly honourable tenure 
sharing the distinctions and the burdensome incidents of 
knight’s service, but distinct m this, that the tenant, in 
place of ordinary military duties, performed some specific 

^See Statute 12 Charles II c 24 
^See Pollock and Maitland, I 274, n 
^Pollock and Maitland, I 218 
^Littleton, II vm s 113 
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oflELce m the field, such as carrying the King's banner or 
lance, or else acted as his constable or marshal or other 
household officer in the palace, or performed some important 
service at the coronation^ 

An often-quoted example of a serjeanty is that of Sir 
John Dymoke and his family, who have acted as the 
Sovereign's champions at successive coronations from 
Richard II to Queen Victoria, ready to defend the 
Monarch's title to the throne, if questioned, by battle in 
the ancient form 

Grand ser]eanties were liable to wardship and marriage, 
as well as to relief, but not, as a rule, to payment of 
scutage^ William Aguilon, we are told b} Madox, ^ 
was charged at the Exchequer with several escuages 
But when it was found by Inquest of twelve Knights of 
Surrey that he did not hold his lands m that county 
by military tenure, but by serjeanty of finding a Cook 
at the King’s coronation to dress victuals in the King’s 
kitchen, he was acquitted of the escuages" 

(6) Fetty serjeanty may be described in the words 
of Littleton as '' where a man holds his lands of our lord 
the king to yield to him yearly a bow or sword, or a 
dagger or a knife or to yield such other small things 
belonging to war"^ 

The grant of lands on such privileged tenures was 
frequently made in early days on account of the special 
favour entertained by the King for the original grantee, 
due. It might be, to the memory of some great service 
rendered at a critical juncture to the King's person or 
interests A few illustrative examples may be cited 
from the spirited description of a scholar whose ac- 
curacy can be relied upon Serjeanties, as Miss Bateson 

1 Littleton, II vm s 153 ^Littleton, II viii s 158 

^History of Exchequer, I 650, citing P%pe Moll of 18 Henry III 
^See Littleton, II ix s 159 With this may he compared the definition 
given in chapter 17 of Magna Carta, where John speaks of land thus held 
by a vassal as “qitam tenet de nobis per servitram reddendi nobis cultellos, 
vel sagittas vel hujusmodi 
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tells us, "‘were neither always military nor always agri- 
cultural, but might approach very closely the service of 
knights or the service of farmers The serjeanty of ^ 

holding the King’s head when he made a rough passage 
across the Channel, of pulling a rope when his vessel 
landed, of counting his chessmen on Christmas Day, of 
bringing fuel to his castle, of doing his carpentry, of finding 
his potherbs, of forging his irons for his ploughs, of tending 
his garden, of nursing the hounds gored and injured 
in the hunt, of serving as veterinary to his sick falcons, 
such and many other might be the ceiemonial or menial 
services due from a given serjeanty”^ 

In the days before legal definition had done its work, 
it must often ha\e been difficult to say on which side 
of the line separating Petty Serjeanties from Grand Ser- 
jeanties any particular holding fell Gradually, however, 
important and practical distinctions were established, 
making it necessary that the boundary should be defined 
with accuracy In particular, the rule was established that 
Petty Serjeanties, while liable for relief, were exempt 
altogether from the burdensome incidents of wardship and 
marriage, which Grand Serjeanties shaied with lands held 
by ordinary Barony or Knight’s service^ Thus the way 
was prepared for the practical identification of the Petty 
Serjeanties with ordinary socage at a later date 

(7) Bwgage, confined exclusively to lands within free 
boroughs, is mentioned as a separate tenure by Littleton,^ 
and hib authority receives support from the words of 
chapter 37 of Magna Carta Our highest modern autho- 
rities,^ however, consider that it never acquired sufficiently 
distinct characteristics to warrant its acknowledgment as 
such They treat it rather as a special variety of socage, 

^ Mtdxaexal England, pp 249 250 A similar tenure still exists m 
Scotland under the name of “blench ” — a tenure wherein the reddendo is 
elusory, viz , the annual rendering of such small things as an arrow or 
a penny or a peppercorn, “if asked only’’ (s^ petatur tantum) 

2 Littleton, II vm s 158 ^Ibid , II x s 162 

’‘Pollock and Maitland, I 218 
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used wliere the tenants were the members of a corpora- 
tion If their opinion must be accepted for England, it 
^ follows that, from common antecedents, entirely different 
results have developed in Scotland and in England re- 
spectively While, north of the Tweed, several of the 
well-established English tenures have failed to make good 
their right to separate recognition, burgage has established 
itself beyond a doubt Even the levelling process con- 
summated by the Conveyancing (Scotland) Act of 1874 
has not entirely abolished its separate existence 

The explanation of such differences between English 
and Scottish usage easily suggests itself When feudal- 
ism first took root, the various shades of distinction in 
the conditions of holding were exceedingly numeious, and 
merged into one another by imperceptible degrees The 
work of definition came later, was essentially artificial m 
its nature, and assumed different forms in different lands ^ 
These tenures, originally six or seven (according as 
we exclude or include burgage), have yielded to the 
unifying pressure of many centuries Frankalmoin and 
Grand Serjeanty still exist, but rather as ghosts than 
realities , the others have all been swallowed up in socage, 
which has thus become practically identical with “free- 
hold”^ This triumph of socage is the result of a long 
process Fee-farm, burgage, and petty serjeanty, always 
possessing many features in common, were gradually 
assimilated in almost all respects, while a statute (12 
Charles II c 24) transformed tenure in chivalry also 
into socage The once humble socage has thus iisen high, 
and now embraces most of the land of England 

^Littleton and Coke seem almost to countenance two additional 
tenures, viz , tenuie by scutage or escuage, and tenure by Cistle guard 
Pollock and Maitland consider both as alternative names for knight’a 
service (See I 251 and I 257 ) The latter is discussed %nfm undei 
c 29 of Magna Carta 
2Jenks, Modern Land Late, p 14 

^It has been well described by Pollock and Maitland (I 294) as ‘‘the 
great residuary tenure” In Scotland the “residuary tenure” is not 
socage but “feu” (resembling the English fee farm) Holdings in feu 
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The interest of historians naturally centres round tenure 
by knight's service, which is the very kernel of the 
feudal system Lack of definition in the middle ages was ’ 
a fruitful source of quarrel For a century and more after 
the Norman Conquest, the exact amount and nature of 
the military services due by a tenant to his lord were 
left vague and undetermined The early Norman Kings 
had gradually superseded the old Anglo-Saxon Crown 
tenants by new ones of Norman or French extraction, with- 
out formulating any code of regulations for the future The 
whole of England had thus been carved into a number of 
estates — ^the larger known as honours or baronies, and the 
smaller as manors Each Crown tenant (with two excep- 
tions, of which the Conqueror's favourite foundation of 
Battle Abbey was one) held his lands on condition of 
furnishing a certain number of fully armed and mounted 
soldiers, always ready to obey the King’s summons in 
the event of war High authorities differ as to when 
and by whom the amount of each vassal's service 
was fixed The common view (promulgated by Prof 
Freeman ^ with his usual vehemence), attributes the alloca- 
tion of specific service to Eanulf Flambard, the un- 
scrupulous tool of William Rufus Mr J H Round ^ has 
recently urged convincing reasons in support of the older 
view which attributes it to William I Two facts, ap- 
parently, are certain that within half a century from the 
Conquest each military tenant was burdened with a definite 
amount of knight's service , and, further, that no formal 
record of the amount of such service was made at the 
time There were, as yet, no written charters, and thus 
the possibility of disputes remained Probably such grants 
would be made in full Curia, and the only record of the 
conditions would lie in the memory of the Court itself 

are still familiar to Scots lawyers They are originated by a formal 
charter, followed by registration (the modern equivalent of mteftment 
or feudal investiture), thus preserving an unbroken connection with the 
feudal conveyancing of the Middle Ages 
^ Norman Conquest, V 377 , H%8t of Wilham Rufus, 335 7 
2 Feudal England, p 228 et seq 
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Long before the date of Magna Carta, the various 
obligations had been grouped into three classes, which may 
"be arranged according to their lelative importance, as 
smmces, %nc%d6ntSj and aids Under each of these three 
heads, disputes continually arose between the lord who 
exacted and the vassal who rendered them ^ 

The very essence of the feudal relation between the 
King as overlord and the Crown tenant as vassal con- 
sisted in the liability of the latter to render ‘"suit and 
service,'' that is, to follow his lord's banner in time of war, 
and to attend his court in time of peace It will be more 
convenient, however, to reserve full consideration of these 
services until the comparatively uncomplicated obligations 
known as incidents and aids have been first discussed 

I Feudal Incidents In addition to “ suit and service," 
the lord reaped, at the expense of his tenants, a number 
of casual profits, which thus formed irregular supplements 
to his revenue These profits, accruing, not annually, but 
on the occurrence of exceptional events, came to be known 
as ''feudal incidents" They were gradually defined with 
more or less accuracy, and their numbei may be given 
as SIX, VIZ 

Beliefs, Escheats, Wardships, Marriages, Piimer seisms, 
and Ernes for Alienation^ 

^ All three forms of feudal obligation — service, incidents, and aids — have 
long been obsolete m England The statute 12 Charles II c 24 
swept away the feudal incidents along with the feudal system , centuries 
before, scutages in lieu *of military service had become obsolete m the 
transition from the system of feudal finance to that of national finance, 
effected by the Crown in the thirteenth and fourteenth centuries Feudal 
aids were also long obsolete, although James I , in desperate straits fox 
money, had attempted to revive two of them In France the feudal 
system, with all its burdensome obligations, remained in full vigour until 
it was abolished m one night by the famous decree of the National 
Assembly of 4th August, 1790 In Scotland, the feudal system of land 
tenure still exists, and certain of its incidents (e g reliefs and composi 
tions or fines for alienation) are exacted at the present day 

^Blackstone, Commentaries^ II 63, however arranges these in a different 
order, and mentions as a seventh incident ‘‘aids,” which are here reserved 
for separate treatment 
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(a) Behef is easily explained The fee, or feudiim, or 
hereditary feudal estate, seems to have been the result of 
a gradual evolution from the old henejiciiim (or estate held ’ 
merely for one lifetime), and that again from the older 
precamim (or estate held only during the will of the 
overlord) Grants ot land, originally subject to revoca- 
tion by the lord, had gradually attained fixity of tenure 
throughout the life of the original grantee , and, later 
on, they became tiansmissible to his descendants The 
hereditaiy principle at last completely triumphed, the 
Capitulary of Kiersey (ad 877 ) is said to be the first 
authoritative recognition of the heir's absolute right to 
succeed The process was a gradual one, and it would 
seem that even after the Norman Conquest, this rule of 
hereditary descent was not established beyond possibility 
of dispute^ This right of the heir to succeed always 
remained subject to one condition, namely, the payment 
of a sum of money known as “relief" This was theoreti- 
cally an acknowledgment that the new tenant's right to 
ownership was incomplete, until recognized by his superior 
— a reminiscence of the earlier ^0 ecarium from which 
the feudum had developed 

Behef, then, is the sum payable to a feudal oveilord 
by an heir for recognition of his title to succeed the 
last tenant in possession The amount remained long un- 
defined, and the lord frequently asked exorbitant sums^ 

(b) JEscheat, it has been said, “ signifies the return of 
an estate to a lord, either on failure of issue from the 
tenant 01 upon account of such tenant's felony"^ This 
lucid description conveys a good general conception of 
escheat , but it is inaccurate in at least two respects It 
does not exhaust the occasions on which escheat occurs, 
and It errs m speaking of “the return" of an estate to 
a lord, when, more accurately, that estate had never left 

^See Pollock and Maitland, I 296 

' See %nfra, under c 2, for the steps m the gradual process whereby 
this evil was redressed 

Thomson, Magna Charta, p 236 
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him, but. always remained his property, subject only to a 
burden, which was now removed In theory, the feudal 
grant of lands was always conditional , and when the 
condition was broken, the grant fell, and the lord found 
himself, automatically as it were, once more the absolute 
unburdened proprietor, as he had been before the grant 
was made Thereafter, he held the land in demesne, un- 
less he chose to make a new grant to another tenant 
The word '' escheat ” was applied indiSerently to the lord's 
right to such reversions, and to the actual lands which 
had thus reverted In warlike and unsettled times the 
right was a valuable one, for whole families might become 
rapidly extinct When the last tenant left no heir, it 
was obvious that the original grant had exhausted itself 
Similarly, when a landholder was convicted of felony, his 
blood became, in the phrase of a latei day, attainted, and 
no one could succeed to anj estate through him If a 
man failed in the ordeal of water provided by the Assize 
of Clarendon in 1166 for those accused of heinous crimes, 
his estates also escheated to his loid It is true that a 
complication arose when it was of treason that the tenant 
had been convicted In that case the king, as the in- 
jured party, had prioi rights which excluded those of the 
lord The lands of traitors were forfeited to the Orov^n 
Even in the case of felony the king had a limited right 
to the lands during a period which was strictly defined 
by Magna Carta ^ 

The tenant's felony and failure of issue were the 
two mam grounds of escheat, but not the only ones, 
the goods of fugitives from justice and of those who 
had been formally outlawed also escheated, and Glanvill 
adds another case,^ namely, female wards guilty of im- 
chastity (an offence which spoiled the king’s market) 
Failure to obey a summons to the feudal levy in 
time of war might also be made a ground of forfeiture ^ 

Escheat was thus a peculiarly valuable light both to 
the Crown and to mesne lords Its effect was simplv 
^ Infra, c S2 ^Yll c 17 Madox, I 66 $ 
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this one link in the feudal chain was struck out, and 
the links on either side were fitted together If the 
defaulter was a Crown tenant, all his former sub-tenants/ 
whether freeholders or villeins, moved up one rung 
in the feudal ladder and held henceforward directly of 
the king, who enjoyed the entire complexus of legal 
rights previously enjoyed by the defaultei in addition to 
those previously enjoyed by himself rents, crops, timber, 
casual profits, and advowsons of churches falling vacant , 
jurisdictions and the profits of jurisdictions, services of 
villeins , reliefs, wardships, and marriages of freeholders 
as these became exigible 

The Crown, however, while taking everything the 
defaulter might have taken before default, must take 
nothing more — so at least Magna Carta ^ provides The 
rights and status of innocent sub-tenants must not be 
prejudiced by the misdeeds of their defaulting mesne 
lord 

(c) Wardships are described in the JDialogus de Scac- 
carlo as escheats along with the hen ” (escaeta cum 
herede)^ This expression does not occur elsewheie, but 
it would be impossible to find any desciiption of ward- 
ship which thiows more light on its nature and conse- 
quences When the heir of a deceased tenant was un- 
fitted to bear arms by reason of his tender years, the 
lands were practically, during his minority, without an 
effective owner The lord accordingly treated them as 
temporarily escheated During the interval of nonage, 
the lord entered into possession, drew the revenues, and 
applied them to his own purposes, subject only to the 
obligation of maintaining and training the heir in a manner 
suited to his station in life Frequently, considerable 
sums were thus spent The Fipe Roll of the seventeenth 
year of Henry II shows how out of a total revenue of 
£50 6s 8d from the Honour of ‘"Belveeir,” £18 5s 
had been expended on the children of the late tenant^ 

^See tnfra, c 43 ®See Hughes’ edition, p 133 

•^See Dialogue p 222 {citing Ptpe Roll, p 27) 
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Wardship came to an end with the full age of the 
ward, that is, in the case of a militaiy tenant, on the 
completion of his twenty-hrst year, '"in that of a holder 
in socage on the completion of the fifteenth, and in the 
case of a burgess when the boy can count money, measure 
cloth, and so foith”^ Wardship of females noimally 
ended at the age of fourteen, “because that a woman 
of such age may have a husband able to do knight's 
service " ^ 

All the remunerative consequences flowing from es- 
cheat flowed also from wardship — rents, casual piofits, 
advowsons, services of villeins, and reliefs Unlike escheats, 
however, the right of the Crown here was only temporary, 
and Magna Carta sought^ to provide that the implied 
conditions should be respected by the Crown's bailiffs or 
nominees The lands must not be wasted oi exhausted, 
but restored to the young owner when he came ol age 
in as good condition as they had been at the commence- 
ment of the wardship 

One important aspect of this right ought to be 
specially emphasized The Crown's wardship affected 
bishoprics as well as lay baronies, extending over the 
temporalities of a See between the death of one prelate 
and the instalment of his successor Thus, it was to the 
king's interest to place obstacles in the way of all 
appointments to vacant sees, since the longer the delay, 
the longer the Exchequer drew the revenues and casual 
profits ^ 

1 Glan\ ill, YII c 9 In socage and burgage tenures no incident 
of wardship was recognized , the guardianship went to the relations 
of the ward, and not to his feudal lord Somewhat complicated, 
but exceedingly equitable, rules applied to socage The maternal 
kindred had the custody, if the lands came from the father’s side 
the paternal kindred, if from the mother’s side (Glanvill, VIT c 11) 
In plain language, the boy and his property were entrusted to those 
who had no interest m his death 
^ Littleton, II IV s 103 ® See under c 5 

^"What these were may be read in the Piipe. Koll% e , in that of 14 
Henry II , when the Bishopric of Lincoln was vacant 
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This right was carefully reseived to the Crown, even 
in the very comprehensive charter in which J ohn gianted 
freedom of election, dated 21st November, 1214^ 

{d) Marriage as a feudal incident belonging to the lord 
IS difficult to define generally, since its meaning changed 
Originally it seems to have implied little more than the 
right of a lord to forbid an heiress, holding a fief under 
him, to marry a personal enemy, or some one otherwise 
unsuitable Such veto was only reasonable, since the 
husband of the heiress would become the owner of the fee 
and the tenant of the lord This negative right had almost 
necessarily a positive side , the claim to concur in the 
choice of a husband gradually expanded into an absolute 
right of the lord to dispose by sale or otherwise of the 
lands and person of his female ward The prize might 
go as a bribe to any unscrupulous gentleman of fortune 
who placed his sword at the King’s disposal, or it might 
be made the subject of auction to the highest bidder The 
lady passed as a mere adjunct to her own estates, and 
ceased, strictly speaking, to have any voice in choosing a 
partner for life She might protect herself indeed against 
an obnoxious husband by out-bidding her various suitors 
Large sums were freq[uently paid for leave to marry a 
specified individual or to remain single 

This right seems, at some uncertain date to have been 
extended from females to males, and instances of sums 
thus paid occur in the Pipe Bolls It is difficult at first 
sight to imagine how the Crown found a market for such 
wares as male wards, but probably wealthy fathers were 
ready to purchase desirable husbands for their daughters 
Thus in 1206 a certain Henry of Eedeman paid forty marks 
for the hand and lands of the heir of Roger of Hedon, 
“ ad opus filiae suae'' ^ while Thomas Basset secured a prize 

^See Statutes of the Realm^ Gh of Liberties, p 5, and 8el Charters, 
p 288 “Salva nobis efc haeredibus nostris custodia ecclesiarum et 
monasteriorum vacantmm quae ad nos pertinent ” Contrast the terms 
of Stephen’s Oxford Charter , Sel Charters, pp 120 1 

^ Rotvli de oUatis et finihus, p 854 
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in the person of the young heir of Walerand, Earl of 
Warwick, to the use of any one of his daughters ^ This 
extension to male heirs is usually explained to have been 
founded on a strained construction of chapter 6 of Magna 
Carta, but the beginnings of the practice can be traced 
much earlier than 1215^ The lords’ right to sell their 
wards was recognized and defined by the Statute of Merton, 
chapter 6 The attempts made to remedy some of the 
most serious abuses of the practice may be read m Magna 
Carta ^ 

Mr Hallam^ considers that “the rights, or feudal 
incidents, of wardship and marriage were nearly peculiar 
to England and Normandy,” and that the French kings ^ 
never “ turned this attribute of sovereignty into a means of 
revenue ” 

(e) Primer Seisin, which is usually regarded as a separate 
incident, and figures as such in Blackstone’s list, is perhaps 
better understood, not as an incident at all, but rather 
as a special procedure — effective and summary — whereby 
the Crown could enforce the four incidents already de- 
scribed It was an exclusive prerogative of the Crown, 
denied to mesne lords® When a Crown tenant died, 
the King’s officers had the right to enter upon immediate 
possession, and to exclude the heir, who could not touch 
his father’s lands without specific permission from the 
Crown He had first to prove his title by inquest, to 
give security for any balance of relief and other debts 
unpaid, and to perform homage ^ It will be readily seen 
what a strong strategic position all this assured to the 

'^Rot Glaus, pp 37, 55 ^ Pollock and Maitland, I 305 

^ See infra, under chapters 6, 7, and 8 
^Middle Ages, II 429 ®p 437 

® The Bishop of Durham enjoyed it, so it seems to he stated m a charter 
extorted from him m 1303 by the men of his fief (see Lapsley, Pal of 
Durham, p 133) But this forms no real exception , since the Bishop, 
as an Earl Palatme, enjoyed exceptionally the regalia of a king 
^See Pollock and Maitland, I 292 It appears from statute of Marl 
borough, c 16, that primer seisin extended over lands held by serjeanty 
as well as by knight’s service 
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Xing in any disputes with the heir of a dead vassal 
If the Exchequer had doubtful claims against the deceased, 
Its officials could satisfy themselves before admitting the * 
heir to possession If the heir showed any tendency to 
evade payment of feudal incidents, the Crown could check- 
mate his moves If the succession was disputed, the King 
might favour the claimant who pleased or paid him most, 
or, under colour of the dispute, refuse to disgorge the estate 
altogether — holding it in custody analogous to wardship, 
and meanwhile drawing the profits If the son and heir 
happened to be from home when his father died, he would 
probably experience great difficulty, when he returned, in 
forcing the Crown to restore the estates Such was the 
experience of William Fitz-Odo on returning from Scotland 
in 1201 to claim his father’s carucate of land in Bam- 
borough^ Primer seism was thus not so much a separate 
incident, as a right peculiar to the Crown to take summary 
measures for the satisfaction of all incidents or other claims 
against a deceased tenant or his heir Magna Carta 
admitted this prerogative whilst guarding against its 
abuse ^ 

(/) F%ms foo ahenahon occupy a place b} them 
selves Unlike other incidents already discussed, they 
became exigible not on the tenant’s death, but on his 
wishing to part with his estate to another during his own 
lifetime, either as a gift or in return for a price How 
far could he effect this without consent of his lord ^ This 
was, for many centuries, a subject of frequent and heated 
disputes, often settled by compromises, in which the tenant 

^ Hotuh de ohlatis, p 114 

^Sir Edward Coke {Coke upon LtUleton, 77 A) is the original source of 
much confusion as to the nature of primer seism, which he seems to 
have considered as a second and additional lelief exacted by the 
Crown amounting to the whole rent of the first year The Popes, he 
further held (equally erroneously), were only imitatmg this practice 
when they exacted one year’s rent from every newly granted benefice 
under the name of first fruits ” These errors have been widely followed 
(e g Thomson, Magna Charia, p 416, Taswell Langmead, Const Hut , 

P 50) 
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paid a Me to the lord for permission to sell Such fines 
are payable at the present day in Scotland (under the 
^ name of “ compositions from feus granted prior to 1874 , 
and, where no sum has been mentioned in the Feu Chaitei, 
the law of Scotland defines the amount exigible as one 
ear’s rent John's Magna Carta contains no provisions on 
this subject Disputes, long and bitter, took place later 
in the thirteenth century, but their history is irrelevant 
to the present inquiry^ 

II Feudal Aids The feudal tenant, m addition to ful- 
filling aU the essentials of the feudal relation and also all 
the burdensome incidents already enumerated, was expected 
to come to the aid of his lord m any special crisis or emer- 
gency The help thus rendered was by no means reckoned 
as a payment to account of the other obligations, which had 
also to be paid in full The additional sums thus given 
were technically known as '' aids ” At first, the occasions 
on which these might be demanded weie varied and 
undefined Gradually, however, they were limited to 
three Glanvill,^ indeed, mentions only two, namely, the 
knighting of the overlord’s eldest son, and the marriage 
of his eldest daughter, but he intends these, perhaps, 
merely as illustrations rather than as forming an exhaustive 
list Before the begmmng of the thirteenth century the 
recognized aids were clearly thiee — the ransoming of the 
king and the two already mentioned This understanding 
was embodied m Magna Carta ^ 

A tradition has been handed down from an early date, 
that these aids were in reality voluntary offerings made by 
the tenant as a mark of affection, and forming no part ol 
his legal obligations^ 

^See TasweU Langmead, G<mst H%st , pp 512, also Pollock and 
Maitland, II 326 Gf , however, c 39 of the re issue of Magna Carta in 
1217 

^ S ’^See infra, under chapter 12 

^Ihus, the Abingdon version of the Anglo Saxon Chronicle (IT 113) 
speaks of “auxilmm quod barones michi dederunt”, while Bi acton says 
(Book II c 16, s 8) “ Auxilia dunt de gratia et non de jure, cum 

dependeant ex gratia tenentium, et non ad voliintatem dominorum ” 
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This plainly became, however, a legal fiction, as regarded 
he aids acknowledged by customary law , the tenant dared 
Lot refuse to pay the recognized three As regarded any 
urther payments, it was by no means a fiction When 
he Grown desired to exact contributions for any other 
eason, it required to obtain the consent of the commum 
oncihum This, for example, was done by Henry III 
lefore taking an aid on the marriage of his eldest sister 
^he importance of the necessity for such consent can 
ardly be exaggeiated in its bearing on the origin of the 
ights of Parliament 

The Great Charter, while confirming the tacit com- 
romise ai rived at by custom, whereby only the three 
ids might be taken without consent of the baronage, left 
he amount of such aids undefined, contenting itself with 
he extremely vague provision that they should be reason- 
ble ” Examples ot such payments, both before and after 
he Charter, are readily found in the Exchequer Rolls 
'hus, in the fourteenth year of Henry II , that king took 
ne mark pei knight’s fee on marrymg his daughter Maud 
0 the Duke of Saxony Henry III took 20s and 
idwaid I 40s for a similar purpose For Richard’s 
ansom, 20s had been exacted from each knight’s fee 
3 ave those owned by men actually serving m the field), 
nd Henry III took 40s in his thirty-eighth year at the 
:nighting of his son Probably there existed, at an early 
ate, some understanding as to the limits within which 
reasonableness ” should be reckoned, but the amount was 
ever stated in black and white before the third year of 
2dward I The Statute of Westminster I^ fixed the 
reasonable ” aid payable, not to the Crown but, to mesne 
Drds at 20s per knight’s fee, and 20s for every estate 
u socage of £20 annual value This rate, it will be 
bserved, is one-fifth of the kmght’s rehef^ The Grown, 
u thus enforcing reason ” on mesne lords, seems never 
0 have intended that the same limit should hamper its 

13 Edward I c 36 

2 Fixed at lOOs by c 2 of Magna Carta 
F 
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own dealings with Crown tonants, hut continuod to 6xact 
larger sums whenever it thought fit ^ 

Thus £2 per fee was taken m 1346 at the knighting 
of the Black Prince A Statute of Edward III - at last 
extended to the Crown the same measure of “ reason- 
ableness ” as had been applied three-quarters of a century 
earher to mesne lords The last instances of the exaction 
of aids in England occur as late as the reign of James I, 
who, m 1609, demanded one for the knighting of the ill- 
fated Prince Henry, and in 1613 another lor the marriage 
of his daughter Elizabeth to the Prmce of Orange 

III Suit and Service This phrase expresses the es- 
sential obligations mherent in the very nature of the feudal 
relation It may be expanded (as regards tenure in chivalry) 
mto the duty of attendance at the lord’s court, whether it 
met for administrative or judicial purposes, or for reasons of 
mere display, and the further duty of military service under 
that lord’s banner in the field Suit, or attendance at court, 
had ceased to be an urgent question before the reign of John 
Indeed, the barons, far from objecting to be present there, 
were gradually approachmg the modern conception, which 
regards it as a privilege rather than a burden to attend 
the commune concilium — the embryo Parliament — of the 
Kmg They urged, in especial, that only in a full feudal 
court, at which each great Crown tenant had a right to 
appear, could any one of their number be judged in a plea 
involving loss of lands or of personal status ^ 

It was far otherwise with the duties of military service, 
which were rendered eveiy year more unwilhngly, partly 
because of the mcreased frequency of warlike expeditions, 
partly because of the greater cost of campaignmg in distant 
lands hke Poitou, partly because the Enghsh barons were 

1 One entry in the Memoranda Roll of 42 Henry HI (cited Madox I 
615) seems at first sight to contradict this It seems m that year to be 
admitted that the Crown could not exact more than 20s of aid per knighVs 
fee , but m 1258 the baronial opposition would be strong in the Exchequer 
as elsewhere 

®25 Ed in stat 5, o 11 


See infra, under chapter 39 
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completely out of sympathy with John’s foreign policy and 
with him We have seen that the want of definition and 
looseness of practice in the reign of William the Conqueror 
left to future ages a legacy fertile in disputes William I 
and his barons lived in the present, and the present did 
not urgently call for definition Therefore, the exact 
duration of the military service to be rendered, and the 
exact conditions (if any) on which exemption could be 
claimed, were left originally quite vague Such careless- 
ness IS easily explained Both Crown and barons hoped 
that by leaving matters undefined, the} would be able to 
alter them to their own advantage This policy was sure 
to lead to bitter quarrels in the future, but circumstances 
delayed their outbreak The magnates at first readily 
followed William to the field wherever he went, since their 
interests were identical with his, while warfare was their 
normal occupation 

The exact amount of mihtary service was gradually 
fixed by custom, and both sides acquiesced in reckoning 
the return due {sermUum del%tum) for each kmght’s fee 
or scutum as the service of one fully armed horseman 
during forty days There were stdl, however, innumer- 
able minor points on which disputes might arise, and 
these remained even m 1215 Indeed, although several 
chapters of the Great Charter attempted to settle certain 
of these disputed points, others were left as bones of 
contention to subsequent reigns for example, the exact 
equipment of a knight, the liability to serve for more 
than forty days on receiving pay for the extra time, what 
extent of exemption (if any) might be claimed by church- 
men holding baronies on the ground that they could not 
fight in person, how far a tenant might compromise for 
actual service by tendering money , whether attendance and 
money might not both be refused, if the King did not 
lead his forces in person , and whether service was equally 
due from all estates for foreign wars as for home ones^ 

^ Some of these questions might be answered in particular cases by the 
terms of special charters Thus the Hundred Rolls (1279) relate how 
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Such difficulties were increased, as time went on, rather 
than removed The Conqueror's followers had possessed, 
hke their lord, estates on both sides of the Channel his 
wars were theirs Before John's reign, these simple relations 
had become complicated by two considerations By for- 
feitures and the division of inheritances between sons of 
one father, holders of English fiefs and holders of Nor- 
man fiefs had become distinct , the English barons had in 
1213 nothing at stake m the Crown's selfish schemes of 
aggrandisement or defence The England of John Lack- 
land, like the England of William of Orange, objected to 
be entangled in foreign wars in the interests of foreign 
possessions of the King On the other hand, the gradual 
expansion of the dominions of the weareis of the English 
Crown mcieased the number of their wars with the 
number of their interests, and increased, too, the trouble 
and expense of each expedition The small wars with 
Wales and Scotland formed a sufficient dram on the 
resources of English magnates without their being sum- 
moned in intermediate years to fight in Maine or Gas- 
cony The greater number of campaigns might well be 
reckoned a breach of the spirit of the original agreement 

Were the barons bound to follow John in a forlorn 
attempt, of which they disapproved, to recover his lost fiefs 
from the French Crown ^ Oi were they bound to support 
him only in his legitimate schemes as King of England ^ 
Or were they, by way of compromise, liable for services 
in the identical possessions held by William the Conqueror 
at the date when their ancestors first got their fiefs — 
that is, for wars in England and Normandy alone ? Ten- 
derness for legal subtleties or strict logic could hardly be 
expected from the malcontents of the northern counties, 
smarting under a dumb sense of wrong Despising 

Hugh de Plesens held the Manor of Hedington, and was liable for one 
knight’s fee when scutage ran , that he must go with the King an 
serve him for forty days at his own expense, and thereafter at the 
expense of the Kmg Bot Hund , II p 710 , cf for France, Ftabhsse 
ments de St Louis, T c 65 
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all nice definition, they declared roundly in 1213 that 
they owed no service whatsoever out of England^ This 
extreme claim put them clearly in the wrong, since 
John had many precedents to the contrary ready to lay 
before them When the King, on his return from his 
unfortunate expedition in 1214, demanded a scutage 
from all who had not followed him to Poitou, the malcon- 
tents declared that they had no obligation either to follow 
him out of the kingdom, or to pay a scutage in lieu 
thereof 2 Pope Innocent was probably correct m con- 
demning this contention as founded neither on English 
law nor on feudal custom^ There is some giound for 
believing that a compromise was mooted on the basis 
that the barons should agree to serve m Normandy and 
Brittany, as well as in England, on being exempted from 
fighting elsewhere abroad^ 

A definite understanding on this vital question was 
never arrived at — not even on paper, since chapter 16 
of Magna Carta contented itself with the bald provi- 
sion that existing services were not to be increased 
(without defining what these were) This was merely to 
shelve the difficulty the dispute went on under varying 
forms and led to a violent clashing of wills in the un- 
seemly wrangle between Edward I and his Constable 
and Marshal, dramatized in a classic passage by Walter 
of Hemingburgh® Strangely enough, the Confirmaho Car- 
taTwruh of 1297, which was, in part, the outcome of this 
later quarrel, omits (like Magna Carta itself) ® all reference 

^ See R Coggeshall, p 167 , the barons argued non in hoc ei obnoscios 
esse secundum munia terra/rum suarum 
Coventry, II 217 

^See his letter dated 1st April, 1215, m New Bymer, I 128, order 
mg the barons to pay the scutage of Poitou 

^The evidence for this is chiefly inferential, but would he greatly 
strengthened if we could establish the genuineness of the charter dis 
cussed by Mr J H Round, Mr Prothero, and Mr Hubert Hall m 
Eng Hist Rev , VIII 288, and IX 117 and 326 See the document m 
Appendix 

® Chronicon, II 121 


See, however, infra under c 16 
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to foreign service The total omission from both charters 
of all mention of the chief cause of dispute is note- 
worthy It must be remembered, however, that the question 
of liability to serve abroad had practically resolved itself 
mto that of liability to scutage, and that chapters 12 and 
14 of the Charter of 1215 provided an adequate check 
on the levy of all scutages , but this is a subject of crucial 
importance, which requires separate and detailed treatment 
IV Scutage The Crown did not always insist on 
actual personal service, but was frequently willing to accept 
a commutation in the form of a money payment This 
subject of scutage is one of the most vexed of questions , 
all received opinions of yesterday having to-day been thrown 
into the melting pot Serious attempts constructively to 
restate the whole subject have hardly been made , and no 
conclusions have yet received general acceptance 

Three modifications, however, of the theories of Stubbs 
and Freeman, once universally accepted, seem likely to be 
soon established (1) that scutage ” is an ambiguous term 
with a vague general meaning as well as a narrow tech- 
nical meaning, (2) that the impoitance of the changes 
introduced by Henry II in 1156 and 1159 has been 
much exaggerated , and (3) that at a later time, probably 
during John's reign, scutage changed its character It 
ceased to be normally a commutation of service, since it 
was not infrequently exacted by the Crown in add%twn 
to military service actually performed Each of these 
propositions requires explanation 

Scutagium,” or shield-money,” often means, it is true, 
a specific sum of so much per knight's fee (normally twenty 
shillings) accepted by the King in lieu of the personal 
service m his army due by his tenants %n cap%te Thus it 
IS, as Dr Stubbs explains, an honourable commutation for 
personal service ” , ^ but it is also loosely used ^ to denote 
any exaction whatsoever assessed on a feudal basis (that is, 
taken exclusively from holders of fiefs) irrespective of the 

^ Stubbs, Const Hist , I 632 

2 As was long ago pointed out by Madox, I 619 
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occasion of its levy Thus, money taken in name, of one 
of the three feudal wuLs is sometimes described as a scutage , 
and other instances might be cited 

Again, learned opinion tends towards the belief that 
Henry II made no radical or startling alteration Pro- 
fessor Freeman, Dr Stubbs, and their adherents famihar- 
ized a bygone generation of historians with the view 
that one of Henry’s most important reforms was to 
allow his Crown tenants at their discretion to substitute 
payments in money for the old obligation of personal 
service in the field — this option being granted to ecclesi- 
astics in 1156, and to lay barons in 1159 Such a 
theory had a jgrw'ii much to recommend it A measure 
of this nature, while giving volume and elasticity to the 
resources of the Crown, was calculated subtly to undermine 
the basis of the feudal tie , but Henry, farseeing statesman 
as he was, could not discard the ideals of his own genera- 
tion No evidence that he made any sweeping change is 
fortncoming His grandfather, Henry I , is shown by the 
evidence of extant charters to have accepted money in place 
of the services of knights when %t m%fed h%7n (notably from 
church fiefs in 1109),^ and there is no evidence (direct 01 
indirect) to show that the grandson accepted such commuta- 
tion when %t d%d not suit hvm The conclusions formulated, 
with his usual energy, by Mr J Horace Round, lie implicitly 
in the examples from the Fvpe Bolls stored in the great 
work of Madox From these it would appear that the 
procedure of the Exchequer of the gxeat Angevin and his 
two sons might be explained in some such propositions 
as these 

(a) The option to convert service into scutage lay with 
the Crown, and not with the tenants, either individually 
or as a body When the King summoned his feudal army 
no baron could (as Professor Freeman would have us 
believe) simply stay away under obhgation of paying a 
small fixed sum to the Exchequer On the contrary, 
Henry and his sons jealously preserved the right to insist; 

^See Round, Feudal England, p 268 
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on joeTSonal service whene\er it suited them, even efficient 
substitutes were not always accepted, much less monej 
payments 

(h) If the individual wished to stay at home he required 
to make a special bargain to pay such fine as the King 
agreed to accept — and sometimes he had to send a substitute 
in addition The Bolls show many such payments by 
sfcay-at-homes ne transfretent or pro remanendo ab exeratu 
Thus, m the twelfth year of John’s reign a Crown tenant 
paid a fine that he might send two knights to serve for 
him in the army of Ireland”^ 

Sometimes, indeed, Henry II might announce that 
payments at a certain rate would be accepted generally 
m lieu of service, but this was when it suited him, not 
when it suited his military tenants In this connection 
twenty shillings per fee became recognized as a usual, 
though by no means a necessary, rate 

(c) In the ordinary case, if the tenant in chivalry neither 
went in person nor obtained leave from the Crown to stay 
away, he was in evil plight Defaulters v ere “ in mercy ” , 
they sometimes forfeited their entire estates to the Crown, ^ 
and might be glad to accept such terms of pardon as a 
gracious King condescended to hold out to them Some- 
times, it is true, quite small amercements were inflicted , 
the Abbot of Pershore in 1196 escaped with an amerce- 
ment of 40s ^ Such leniency, however, was exceptional, 
and the result of special royal clemency 

The right to determine the amount of amercements to be 
taken lay within the province of the Barons of the 
Exchequer, who also judged whether or not lands had 
escheated by default 

Henry II seems to have levied money in name of 
scutage only when actually at war — on seven occasions 
m all during a reign of thirty-five years , and only once 
at a rate exceeding 20s, if we may trust Mr Round, ^ and 

^ Madox, L 658 

®See P%pe Roll of 12 John, cited m Madox, I 663 

^ See P%pe Roll of Eiohard I , cited %bid ^ Feudal England^ 277 aeq 
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that when he was putting forth a special effort against 
Toulouse Richard I, with all his rapaciousness, levied, 
apparently, only four scutages during ten years, and the * 
rate of 20s was never exceeded even in the King’s hour 
of urgent need, — in 1194, when the arrears of his 
ransom had to be paid and preparations simultaneously 
made for war in Normandj 

At John’s accession, then, three rules might be regarded 
as having all the prescriptive force of a long unbroken 
tradition, namely, (1) that scutage was a reserve for extra- 
01 dinary emergencies, not a normal yearl}' buiden , (2) that 
the recognized maximum was 20s per knight’s fee, while 
a lower rate (13s 4d and even 10s) had occasionally 
been accepted, and (3) that the payment of scutage to 
the King at a rate previously fixed by him acted as a com- 
plete discharge of all obligations due for that occasion 

If it can be proved that John, almost from his accession, 
deliberately altered all three of these well-established rules, 
and that too in the teeth of the keen opposition of a high- 
spirited baronage whose members felt that their pride and 
prestige as well as their money-bags were attacked, a distinct 
step IS taken towards understanding the crisis of 1215 
Such knowledge would explam why a storm, long brewmg, 
burst in J ohn’s reign, neither sooner nor later , and even 
why some of the disreputable stories told by the chroniclers 
and accepted by Blackstone and others, found inventors and 
willing believers 

It IS here maintained that John did make changes in all 
three directions, and, further, that the mcidence of this 
increase in feudal burdens was rendered even more un- 
endurable by two considerations — because at his accession 
there remained unpaid (particularly from the fiefs of the 
northern knights) large arrears of the scutages imposed in 
his brother’s reign, ^ and because in June, 1212, John drew 
the feudal chain tight by a drastic and gallmg measure 
In that month he instituted a strict inquest into the 
amount of feudal service exigible from every estate m 
^ Miss Norgate, John LacMand^ p 122 
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England, 4o prevent any dues escaping his wide net, and 
to revive all services and payments that had lapsed or 
were in danger of lapsmg 

That he made the first two changes becomes a certainty 
from a glance at the table of scutages actually extorted 
during his reign, as these are here copied from a hst 
compiled by a writer of authority who has no special 
theory to support,^ viz 


First scutage of leigii — 1198 9 — 2 marks per knights fee 


Second 

33 

33 

1200 1 

2 „ 

Third 

33 

33 

1201 2 

2 „ 

Fourth 

33 

33 

1202-3 

2 „ 

Fifth 

33 

33 

1203 4 

2 „ 

Sixth 

33 

33 

1204-5 

2 „ 

Seventh 

53 

53 

1205 6 

20s 

Eighth 

33 

33 

1209-10 

2 marks 

Ninth 

35 

3 

1210-11 

2 „ 

Tenth 

35 

35 

1210 11 

20s 

Eleventh 

33 

33 

1213 14 

3 marks 


3 ) 

33 

53 

33 

33 

33 

35 

53 

53 

53 


It Will be seen that, in the very first year of his reign, 
John took a scutage, and that, too, at a rate above the 
established normal, at two marks per scutum (only once 
equalled, thirty years before, and then under special 
circumstances) Even one such exaction must have made 
the already sulky Crown tenants look askance 

Next year John wisely allowed them breathing space , 
then without a break in each of the third, fourth, fifth, 
sixth and seventh years of his reign, scutages were extorted 
m quick succession at the high rate of two marks If 
John meant to establish this as a new normal rate, he 
did so not without some show of reason, since that would 
exactly pay the wages of a knight at 8d per diem (the 
rate then current), for a period of forty days (the exact 
term recognized by public opinion as the maximum of 
compulsory feudal service) 

Fines, in addition to this scutage of two marks, were 

^Miss Norgate, John LacJdand, p 123 note, correcting Swereford^s lists 
in the Red Booh of Exchequer 
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apparently exacted from those who had not made the 
necessary compromise for personal service in due time^ 

These scutages were collected with increasing dijdiculty, 
and arrears gradually accumulated , but the spirit of oppo- 
sition increased even more rapidly In 1206, apparently, 
the breaking pomt was almost reached^ Accordingly, in 
that year, some slight relaxation was allowed — the annual 
scutage was reduced from two marks to 20s John’s 
needs, however, were as gieat as ever, and would prevent 
all further concessions in future years, unless something 
untoward happened Something untoward d%d happen in 
the summer of 1207, when John quarrelled with the Pope 
This event came m time, not as John thought to p event, 
but, as the sequel proved, merely to pstpone, the crisis of 
the quarrel with the baronage John had, for the time 
being, the whole of the confiscated property of the clergy 
in his clutches The day of reckoning for this luxur} 
was still far distant, and the Xing could meanwhile enjO> 
a full exchequer without goading his Crown tenants to 
rebelhon For thiee years no scutage was imposed In 
1209, however, financial needs again closed in on John, 
and a new scutage of two marks was levied , followed m 
the next year actually by two scutages, the first of two 
marks against Wales, and the second of 20s agamst 
Scotland John never knew when to stop These three 
levies, amounting to a total of five-and-a-half marks per fee 
within two years, strained the tension almost to breaking 
point 

During the two financial y§ars immediately foUowmg 
(Michaelmas, 1211, to Michaelmas, 1213) no scutage was 
imposed John, however, although he thus a second time 
relaxed the tension, had no intention to do so for long On 
the contrary, he determined to ascertain if scutages could 
not be made to yield more in the future By writs, dated 
1 st June, 1212 , he instituted a great Inquest throughout 

^See (for year 1201) Kamsay, Angevin Empire^ p 390, and authorities 
there cited, 

2 Of Miss Norgate, John LacUand, p 125 
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the land Commissioners were appointed to take sworn 
verdicts of local juries as to the amount of liability due 
by each Crown vassal Mr Round ^ considers that previous 
writers have unaccountably ignored the importance of this 
measure, '‘an Inquest worthy to be named m future by 
historians in conjunction with those of 1086 and 1166/'^ 
and describes it as an effort " to revive rights of the Crown 
alleged to have lapsed'' It is possible that John, by this 
Inquest of 1212, sought also (unsuccessfully, as the sequel 
proved) to do what Henry had done successfully in 
1166 — that is, to increase the amount of knights' fees 
on which each Crown tenant's scutage was assessed by 
adding to the previous total the number of knights recently 
enfeoffed 

John clearly mtended by this Inquest, the returns to 
which were due on the 25th June, 1212, to prepare the 
necessaiy machinery for wringing the uttermost penny out 
of the next scutage when occasion for one again arose 
That occasion came in 1214 

Up to this date, even John had not dared to exact 
a rate of more than two marks per knight's fee, but 
the weight of his constant scutages had been increased 
by the fact that he sometimes exacted personal services 
in addition, and that he inflicted crushing fines upon 
those who neither went nor arranged beforehand terms 
of composition with the Xing^ 

^ Commune of London, pp 273 4 

2 Two historians, however, who have recently given valuable and mde 
pendent accounts of the reign of John, say little of its \alue Sir James 
Ramsay [Angevin Empire, p 432) treats it briefly, and Miss Norgate 
[John LacUand, p 163) barely notices it 

^Miss Norgate [John Lackland, p 123) describes the exactions supple 
menting the scutages “These scutages were independent of the hnes 
paid by the barons who did not accompany the King on his first return 
to Normandy in 1199, of the money taken from the host as a substitute 
for its service m 1201, of the equipment and payment of the ‘ deci 
mated’ knights in 1205, and the hnes claimed from all the tenants in 
chivalry after the dismissal of the host m the same year, as well as of 
actual services which many of those who had paid the scutage rendered 
m the campaigns of 1202 4 and 1206 ” 
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Thus gradually and insidiously thioughout the entire 
reign of John, the stream of feudal obligations by many 
different channels steadily rose until the barons feared 
that nothing of their property would be saved from the 
torrent The normal rate of scutage had been raised, the 
frequency of its imposition had been increased, the con- 
ditions of foreign service had become more burdensome, 
and the objects of foreign expeditions more unpopular, 
while attempts were sometimes made to exact both service 
and scutage in the same year The limit of the barons’ 
endurance was 1 cached when, on 26th May, 1214, John, 
already discredited by his unsuccessful expeditions in 
Poitou, soon to be followed by the utter overthrow of his 
allies at Bouvmes, issued writs for a scutage at the 
unheard-of rate of three marks, grounded doubtless on 
the inquest of 1212 and unusually far-reaching in the 
subjects which it embraced^ 

Then the final crash came , this writ was like a call 
to arms — a call not to follow the King’s banner, but to 
fight against him 

III Royal Justice and Feudal Justice 

A well-known aphorism of legal text-books, couched m 
linguage unusually figurative, declares the King to be 
''the sole fountain of justice” Correct as it is to apply 
this metaphoi to the present state of the constitution, it 
would be an anachronism and a blunder to transport it 
into the thirteenth century In John’s reign there still 
were — as there had been for centuries — ^not one, but 
many competing jurisdictions It was by no means a 
foregone conclusion that the King’s Courts were the 
proper tribunals to which a wronged individual must 
repair to seek redress On the contrary, the great bulk 
of the rural population, the villems, had no loms stand% 
except in the court of the manor to which they belonged, 
while the doors of the royal Courts had been closed 
against the ordinary freeman previous to the reign of 
^See Miss Norgate, John LacUand, 210, and cf p 37 
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Henry IT Royal justice was still the exception, not the 
rule Each man must seek redress, in the ordinary case, 
'’in hi ft own locality To dispense justice to the nation at 
large was no part of the normal business of a medieval 
Kmg 

I Bvoal Systems of Law Courts In the thirteenth 
century, there existed not one source of justice, but many 
Rival courts, eagerly competing to extend their own sphere 
of usefulness and to increase their own fees, existed in 
a bewildering multitude Putting aside for the moment 
the Courts Christian, the Borough Courts, the Forest 
Courts, and all exceptional or peculiar tribunals, there 
existed three great rival systems of jurisdiction which 
may be named in the order in which they became in 
turn prominent in England 

(1) Local 07 District Courts Justice was originallj a 
local product, and administered in rude tribunals, which 
partook more or less of a popular character Each shire 
had its council or assembly for hearing pleas, known as 
a “shire-moot” in Anglo-Saxon days, and usually as a 
cormtatus'' after the Norman Conquest, while each of 
the smaller districts subdividing the shire, and forming 
units of administration for purposes of taxation, defence, 
justice, and police, had a moot or council of its own, 
serving as a court of law, to which the inhabitants 
of the various villages brought their pleas in the first 
instance These smaller districts were known as hundreds 
in the south, and as wapentakes (a name of Danish deriva- 
tion) m the north 

The theory generally received is that all freemen were 
originally suitors in the courts of the shire and the hun- 
dred, and that the whole body of those present, the ordinary 
peasant (''ceorl”) equally with the man of noble blood 
(“ eorl ”), took an active part m the proceedings, pronouncing 
(or, at least, concurring in) the judgments or dooms there 
declared, but that, as time progressed, the majority of the 
Anglo-Saxon ceorls sank to the half-servile position of 
villeins — ^men tied for life to the soil of the manor, and 
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passing, like property, from father to son These villeins, 
although still subjected to the burden of attendance, and to 
some of the other duties of their former free estate, were’ 
deprived of all those rights which had once formed the 
counterpart of the obhgations Another school of historians, 
it IS true, denies that the mass of the population, even in 
very early times, ever enjoyed the right to any active share 
in the dispensation of justice It is unnecessary here to 
attempt a solution of these and many other intricate pro- 
blems surrounding the composition and functions of the 
courts of shiie and hundred, or to discuss the still more 
vexed question how far the small assembly of the villagers 
of each township is worthy to be reckoned a formal couit of 
law It IS sufficient to emphasize the importance of the 
existence from early times of a complete network of courts, 
each dispensing justice for the people of its own district 
(2) FeudM Courts Centuries before the Norman Con- 
quest, this system ot popular or district justice found 
itself confronted with a rival scheme of jurisdictions — the 
innumerable private courts belonging to the feudal lords 
of the various estates mto which the whole of England 
had been divided This new system of private tribunals 
(known indifferently as feudal courts, manorial courts, 
seignonal courts, or heritable jurisdictions) slowly but 
surely, such is the orthodox view generally, although not 
universally accepted, gained on the older system of popular 
courts of shire, hundred, and wapentake^ 

Practically every holder of land in England came to be 
also the holder of a court for the inhabitants of that land 
The double meaning of the word “ domvnus ” illustrates the 
double position of the man who was thus both owner and 
lord^ In the struggle between two schemes of justice, the 

^ This account of the relations of the two sets of courts would receive the 
support of recent writers, such as Maitland and Kound, as well as of the 
older generation, such as Stubbs and Freeman Mr Frederic Seebohm 
may be mentioned as perhaps the most weighty upholder of the opposite 
view, which regards the manorial courts as of equally early or earlier ongm 
than those of hundred and shire 

2Cf “landlord’’ 
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tribunals of the feudal magnates easily triumphed, but never 
absolutely abolished their rivals The earlier popular courts 
still lived on , but the system of district justice which had 
once embraced the whole of England was completely honey- 
combed by the growth of the feudal courts As each once- 
free village passed under the domination of a lord, and gradu- 
ally became a manor or embryo-manor, the village-moot 
(with such rudimentary authority as it may originally have 
possessed) gave way before a new manorial court endowed 
with much wider powers and with more effective sanction 
for enforcing them Further, as complete hundreds fell 
under the control of specially powerful magnates, the entire 
courts of these hundreds were replaced by or transformed 
into feudal courts , franchises thus took the place of many 
of the old popular moots Still, the older system retained 
possession of part of the disputed ground, thanks to the 
protection given it in its hour of need by the Crown A 
great majoiity of the hundreds never bowed to the exclu- 
sive domination of any one lord, and the courts of the shires 
were jealously guarded by the Norman Kings against the 
encroachment of even the most powerful of barons It is 
true that they only escaped subjection to a local landowner 
in Older to fall under the more powerful domination of 
the Crown Yet the mere fact that they continued in 
existence acted at least as a check on the growth of the 
rival system of seignonal tribunals 

Although it was the policy of the Norman Kings to 
prevent their barons from gaming excessive powers of juris- 
diction, it was by no means their policy to oppose these 
jurisdictions altogether On the contrary, the Conqueror 
and his sons were glad that order should be enforced and 
justice administered, even m a rough-and-ready manner, 
in those districts of England whither the Crown’s arm was 
not long enough to reach, and where the popular courts 
were likely to prove inejB&cient Thus, the old system and 
the new existed side by side , it was to the interest of the 
central government to play off the one against the other 
In later days (but not till long after Magna Carta) each 
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manorial tribunal split into three distinct courts, accord- 
ing to the class of pleas it was called upon to try Later 
writers distinguish absolutely from each other, the Court - 
Baron, settling civil disputes between the freeholders of the 
manor, the Court Customary, deciding non-criminal cases 
among the villems, and the Court Leet, a petty criminal 
court enforcing order and punishing small offences The 
powers of these courts might vary, and m many districts 
the jurisdiction over misdemeanours belonged not to the 
steward of the lord of the manor, but to the sheriff m his 
half-yearly Circuits or “ Tourns through the county In 
the imperfectly feudalized districts the Tourn of the sheriff, 
as the representative of the Crown, performed the same 
functions as the Court Leet performed within the territories 
of a franchise 

( 3 ) Moyal Courts Originally, the King's Court had been 
merely one feudal court among other feudal courts — differing 
m degree rather than in kind from those of the great earls 
or barons The King, as a feudal lord, dispensed justice 
among his feudal tenants (whether barons and freemen 
or only servile dependents), just as any baron or freeman 
dispensed justice among h%s tenants, bond or free No one 
dreamed, in the time of the Norman Kmgs, that the Curia 
Begis would or could undertake the enormous labour of 
dispensing justice for the whole nation (or even of 
supervising the courts which did dispense it) Each 
individual must, on the contrary, look for the redress 
of wrongs either to the court of the people of his 
own district, or to the court of his lord Royal 
justice for all (m the modern sense) was simply im- 
possible The monarchy had no machinery at command 
for effecting this The task was a gigantic one, which 
no Anglo-Saxon King, which not even William I , could 
possibly have undertaken No attempt in this direction 
was made by the Crown until the reign of Henry II , who 
was placed in a position of unprecedented power, partly 
by circumstances, but chiefly by his great abilities Even 
he, born reformer as he was, would never have increased 

G 



98 FEUDAL GRIEVANCES AND MAGNA CARTA 

so greatly the labours of government, if he had not clearly 
seen how enormously the change would enhance both 
* the security of his throne and the revenue of his 
exchequer 

In normal circumstances, then, prior to the Angevin 
peiiod, the King's Court was merely a tribunal for trans- 
acting the kings own business, or for holding pleas 
between the Crown's own immediate tenants Even 
from an early date, however, the business of the 
monarch, from the mere fact that he was lord para- 
mount, was necessarily wider than the business of 
any mesne lord In a dim way, too, it must have 
been apparent from the first, that offences against the 
established order were offences also against the king, 
and that, therefore, to redress these was the king’s busi- 
ness competent in the Eling’s Courts Further, the 
Sovereign's prerogative quickly waxed strong, and enabled 
him to give effect to his wishes in this as m other matters 
The Crown asserted a right (while admitting no corre- 
sponding duty) to investigate any pleas of special 
importance, whether civil or criminal Still, up to the 
Norman Conquest, and thereafter under William and his 
sons, loyal justice had made no deliberate attempt to 
become national justice, or to supersede feudal justice 
Each kept to its recognized province The struggle 
between the two began only with the reforms of 
Henry II ^ 

Thus the three great systems of jurisdiction, popular 
justice, feudal justice, and royal justice (each depending 
on a different prmciple) succeeded each other, on the 
whole, in the order m which they are here named Yet 
the sequence is in some ways logical rather than chrono- 
logical No absolute line can be drawn, showing where 

^ The various stages lu the gradual process, extending from the reign of 
Henry I to that of Edward I , by which royal justice insidiously 
encroached on feudal justice, may be studied m Professor Maitland’s 
admirably lucid account prefaced to Sel Pleas in Manorial Courts, pp 
lui seq See also Pollock and Maitland, I 181 2 
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the supremacy of one principle ended and that of the next 
began For centuries, all three co-existed, and struggled for 
the mastery The germs of manorial jurisdiction may have 
been present from an early date Shire-courts and hundred 
courts alike were continually in danger of falling under the 
domination of powerful local magnates Yet the shire- 
courts were successful in maintaining till the last (thanks 
to royal favour) their independence of the manorial juris- 
dictions and their lords, while only a proportion of the 
hundred courts fell into bondage 

The royal courts, again, exercised an important jurisdic- 
tion from the very foundation of the monarchy, and the 
king in person, or by deputy, from an early date, withdrew 
special causes from the County Courts, and also interfered 
with manorial franchises Finally, the Courts Baron were 
never abolished, but only silently undermined by the policy 
of Henry II and his successors, until they gradually sank 
into decrepitude without really ceasing to exist 

With these caveats, however, the three systems may be 
regarded, in some measure, as following one another in 
the order named — ^popular justice, feudal justice, royal 
justice 

II Legal Proeedwre The procedure adopted m liti- 
gation m Anglo-Saxon and Norman times was similar in 
essentials m all three classes of tribunals, and differed 

materially from the practice of courts of law at the 

present day Some knowledge of the more glaring con- 
trasts between ancient and modern procedure may here be 
profitably discussed, not only on account of the interel|t 

inherent in the subject, but also because it will condu p 

to an understanding of several otherwise obscure pri- 
visions of Magna Carta 

Avoiding technical language, and ehminatmg spec^ 
procedure peculiar to any one court or country, the pn|| 
cipal stages in a normal litigation in a modern court 
law may be given briefly as follows 

(1) On the complaint of the party aggrieved— t 
plaintiff — a summons, or writ, is issued by an officer 



lOO FEUDAL GRIEVANCES AND MAGNA CARTA 

the couxt Proceedings are opened by the command 
addressed to the defendant to appear m court and answer 
what IS alleged against him 

(2) Each party lodges written statements of his facts 
and pleas— that is, of the circumstances of the case 
as they appear to h im (or such of them as he hopes to 
brmg evidence to prove) — on which he founds his claim or 
his defence, and of the legal principles he intends to deduce 
from these circumstances When these statements of facts 
and pleas have been revised and adjusted, the complete 
data are now before the court, each party has finally 
stated what he considers essential to his case 

(3) Proof IS, in due course, led , that is, each party is 
afforded an opportunity of proving such facts as he has 
alleged (and as require proof through the denial of his 
opponent) This he may do by documents, witnesses, or 
otherwise Each party has the further privilege of shaking 
his opponent's evidence by cross-examination 

(4) The next important stage is the debate, the mam 
object of which is to establish by legal arguments the pleas 
founded on, to deduce the legal consequences inherent in 
the facts which have been proved 

(5) Finally, the judge gives his decision He has to 
determine, after weighing the evidence led by either party, 
what facts have really been established, and how far the 
various pleas of plaintiff and defendant respectively are 
implied in these facts A considerable amount of thought 
and reasoning of such a kind as can be successfully per- 
formed only by a highly trained legal mmd is thus necessary 
before the final decree or sentence can be pronounced by a 
judge in a modern court of law 

A trial in Anglo-Saxon and early Norman times 
stands in notable contrast to all this in almost every 
essential of its stages and procedure, and even more 
radically m the spirit which pervades the whole Thus, 
the proceedings, from first to last, were purely oral, there 
bemg no original writ or summons, no written pleadmgs, 
and no record kept of the decision except in the memories 
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of those present The functions of '' the judges ” were 
entirely different, and demanded no previous professional or 
legal training, since they were not required either to weigh * 
a mass of evidence or to deternnne the bearing of subtle 
legal arguments, but merely to see fairplay, and to decide, 
according to simple rules, well established by centuries 
of custom, by what test the allegations of plamtiff and 
defendant were respectively to stand or fall Finally, 
the arrangement of the stages of the litigation was 
entirely different It is with something of a shock 
that the modern lawyer learns that in civil and 
criminal causes alike '‘judgment” invariably preceded 
“trial” Reflection will soon convince him that each of 
these words had in the Middle Ages a meaning different 
from what it bears to-day These ancient meanmgs can 
be best understood by following the stages of the old 
procedure 

(1) The initial difficulty was to obtain the presence of 
the defendant in court, since there existed a strange 
reluctance either to compel his attendance or to allow 
judgment to pass against him by default No initial writ 
was issued commanding him to appear , almost endless 
delays were allowed 

(2) When both parties had been, after many adjourn- 
ments, actually brought face to face before the court, the 
statements alike of the claim and of the defence were 
made verbally and in set formulae, the slightest slip or 
stumble in the words of which involved complete failure 
This IS merely one illustration of the tremendously formal 
and technical nature of early legal procedure common to 
all half-developed systems of jurisprudence 

(3) Before the plamtiff could put the defendant finally 
on his defence, he required to show some prehmmary pre- 
sumption of the probability or Iona fides of his case 
This he usually did by producmg two friends ready to 
substantiate his claim, known sometimes as his “suit” 
(Latin eecta), or his “ fore- witnesses ” Their evidence was 
not weighed against the “proof” afterwards led by the 
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defendant, its object was merely to warrant the Court in 
demanding proof ” from the latter at all ^ 

(4) Then came the judgment — the chief or “medial” 
judgment, so called to distinguish it from the less im- 
portant final judgment or decree which came at a later 
stage This medial judgment or “ doom,” to use the Anglo- 
Saxon word, partook in no respect of the nature of the 
judgment of a modern tribunal It came before the proof or 
trial, not after it It consisted indeed in decreeing whether 
or no, on the strength of the previous procedure, the 
defendant should be put to his proof at all , and if so, what 
“proof” should be demanded 

Now, the exact test to be appointed by the court varied 
somewhat, according to circumstances, but long-established 
custom had laid down with some exactitude a rule applic- 
able to every case likely to occur , and, further, the possible 
modes of proof were limited to some four or five at the 
outside In Anglo-Saxon times, these were mainly com- 
purgation, ordeal, witnesses (whose functions were, however, 
widely different from those of witnesses in modem law), 
and charters The Norman Conquest introduced for the 
new-comers, a form of proof previously unknown in Eng- 
land — “trial by combat” — which tended, for the upper 
classes at least, to supersede all earlier methods of pro- 
cedure The “proof,” of whatever kind it might be, thus 
appointed by the “judges” for the defendant's performance 
was technically known as a “ law ” (Latin leoc) in the sense 
of a “ test ” or “ trial ” or “ task,” according to his success 
or failure in which his case should stand or falP 

^ Sometimes no lore witii esses were required , for example, to choose an 
obvious case, where the claim was for the restoration of stolen cattle, 
which had been traced by “hue and cry” to defendant’s house or byre 
The presumption of guilt was here so strong as to render corroborative 
evidence unnecessary The plaintiff’s unsupported oath was thus sufficient 
to put the defendant on his “trial ” On the other hand, m the absence 
alike of presumption and of witnesses swearing in support of plamtiffis 
oath, the defendant escaped without any “ trial ” at all 

2 See infra under chapters 38 and 39, where the meaning of Ux is 
discussed 
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It will be apparent that to pronounce a ''judgment’" in 
this sense was a simple affair, a mere formality in the 
ordinary case, where room for dubiety could hardly be 
admitted, and thus it was possible for "judgment” to be 
delivered by all the members of a feudal court, or even by 
all the suitors present at a meeting of the hundred or shire- 
moot 

( 5 ) The crucial stage, this " trial ” which thus came after 
“ judgment,” consisted m one party (usually the defendant) 
essaying, on the day appointed, to satisfy the court as to 
the truth of his allegations by performing the task or " law ” 
which had been set or "doomed” to him When this 
consisted in the production of a charter, or of " transaction 
witnesses ” (that is, the testimony of those officials appointed 
in each market-town to certify the conclusion of such bar- 
gams as the sale of cattle), it commends itself readily to the 
modern understanding and approval More frequently, 
however, it took the foim of " an oath with oath-helpers,” 
the plaintiff bringing with him eleven or twelve of his 
trusty friends or dependents to swear after him the words 
of a long and cumbrous oath, under the risk of being 
punished as perjurers for any slip in the formula This 
was known also as compurgation Sometimes the decision 
was referred to the intervention of Providence by appealing 
to the ordeal of the red-hot iron or the more-dreaded 
ordeal of water After the Norman Conquest, the trial 
in all litigations between men of high rank, took the 
form of duelhcm or legally regulated combat between the 
parties The defendant gained his case if he caused the 
plaintiff to own himself worsted by uttering the word 
"craven” He gained his case equally if he only held 
out till nightfall (when the combat terminated) against 
the plaintiff’s attempts to force him to utter that fateful 
word^ 

The battle was fought out before the "judges,” who, in 
the 'case of an earl or baron, were the other earls and barons 
assembled as bis peers in the King’s court, and, in the 

^ Details may be studied in Dr George ITeilson’s Tried hy Combed 
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case of the tenant of a mesne lord, were the other free- 
holders of the same manor 

The ancient trial (the importance of which is increased 
by the fact that it continued long after 1215, and may be 
traced in several clauses of Magna Carta) ^ was thus 
something entirely different from the modern '' trial'' It 
may be said without exaggeration that there was no “ trial ” 
at all in the current meaning of the word — ^no balancing of 
the testimony of one set of witnesses against another, no 
open proof and cross-examination, no debate on the legal 
principles involved The ancient trial " was merely a 
formal test, which was, except in the case of battle, entireh 
one-sided The phrase burden of proof ” was inapplicable 
The litigant to whom “a law" was appointed had the 
“ privilege of proof ” rather than the '' burden of proof," and 
he usually won his case — especially in compurgation, and 
even in ordeal if he had arranged matters properly with 
the priest who presided^ 

(6) The whole was concluded by the final ''judgment" 
or decree, which practically took the form of a sentence 
passed on the vanquished The judges could scarcely be 
said to decide the case, since this had already been prac- 
tically decided by the success or failure of the paity on 
whom the proof had been laid Those who gave sentence 
were "judges” merely in the sense of umpires who saw 
fairplay to both players, according to the acknowledged 
rules of the desperate game^ 

In one sense, the final (as opposed to the medial) 
" judgment " was determined by the parties themselves, or 
by one of them, in another and higher sense the facts 
at issue were left to Providence, a miracle, if necessary, 
would attest the just clam of the innocent man Those 

^ See tnfraj chapters 38 and 39 

2 Ordeal and compurgation and other forms of kx; are further discussed 
^nfra, under chapters 38 and 39 

®Cf Thayer, Evidence, p 8 “ The conception of the trial was that of a 

proceeding between the parties, earned on publicly, under forms which 
the community oversaw ” 
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who delivered the final doom, had a purely formal task to 
perform, and had little in common with the “judges’" of 
a modern court ^ 

The essentials of this procedure were the same in the 
Norman as in the Anglo-Saxon period, and that in all 
three classes of tribunals — ^popular courts, manorial courts, 
and royal courts 

Two innovations the Norman Kings did make, they 
introduced trial by combat (already sufficiently discussed), 
and likewise the continental method of obtaining informa- 
tion on sworn testimony Among the pierogatives of the 
Norman Dukes one of the most valuable was the right to 
compel the sworn evidence of reliable men of any district — 
men specially picked for the purpose, and put on oath 
before answering the questions asked of them, thus en- 
dangering their eternal welfare m the event of falsehood, 
and laying themselves open to temporal penalties for 
perjury 

This procedure was known as vnqumt%o (or the seeking 
of mformation) when regarded from the point of view of 
the government making the inquiry, and as recogmtio (or 
the giving of information) from the point of view of those 
supplying it This extremely simple and practical device 
was flexible and capable of extension to endless new uses in 


^ These stages of procedure are all fully illustrated by the actual words 
of recorded cases of the thirteenth century Two of these, both from the 
reign of John, one decided by battle, the other by ordeal, may here be 
cited (1) “Hereward, the son of Wilham, appeals Walter, the son of 
Hugh, of assaulting him, in the King’s peace, and wounding him m the 
arm with an iron fork, and giving him another wound on the head , 
and this he offers to prove on his body as the Court shall appoint And 
Walter defends all of it by his body And it is testified by the coroners 
and by the whole county that the same Hereward showed his wounds 
at the proper time, and has made sufficient suit Therefore it is decreed 
that there should be ‘battle ’ Let them come armed, a fortnight 

from St Swithm’s day, at Leicester ” Sd Fleets of Crown (Selden 
Society), p 18 (2) “Walter Trenchebof was said to ha\e handed to 

Inger of Taldmgthorpe the knife with which he killed Guy Toliot, and is 
suspected of it Let him purge himself by water that he did not consent 
to it He has failed and is hanged ” Ihd , p 75 
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the deft hands of the I^annaa Kings in England 'William 
the Conqueror employed it in collectmg the laws and 
customs of the conquered people, and, later on, in compiling 
Domesday Book, while liis successors made it the instru- 
ment of various experiments in the science of taxation 
It has a double claim to the interest of the constitutional 
historian, because it was one of the influences which helped 
to mould our Parliamentary institutions, and because 
several of the new uses to which it came to be put had 
a close connection with the origin of trial by jury The 
recognitors, indeed, were simply local jurors in a rude or 
elementary form^ 

III Reforms of Etrify II m Law Courts and Legal 
Procedme It was reserved for Henry of Anjou to inaugu- 
rate an entirely new era m the relations of the three classes 
of courts He was the first king deliberately to plan the 
overthrow of the feudal jurisdictions by insidiously undei- 
mining them, if not yet hy open attack He was the first 
king to reduce the old distiict courts so thoroughly under 
the control of royal officials as to turn them practically into 
royal courts He was the first king also to throw open 
the doors of his own courts of law to all-comers, to all 
freemen, that is to say, for the despised villein had for 
centuries still to seek redress in the court of that very 
lord of the manor who tos too often his oppressor 

In brief, then, Henry's policy was twofold to convert 
the County Courts practically into Royal Courts, since 
in them royal officials now dispensed royal justice 
according to the same rules as prevailed at the 
King's own Curia, and to reduce all manorial or private 
courts to insignificance by diverting pleas to his own 
Curia, and leaving the rival tribunals to die gradually from 
manition Both branches of this policy met ultimately 
with complete success, although the event hung in the 
balance until long after his death The barons, though 
partially deceived by the gradual and insidious nature of 

iThe relation of “recognition” to tiial by jury is fully discussed, m/m, 
Part III , section 7 
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Henry’s reforms, did what they could to thwart him , but 
the current of events was against them and with the Ciown 
Royal justice steadily encroached upon feudal justice One 
of the last stands made by the barons has left its traces 
plainly written m several chapters of Magna Carta ^ 

These contain what seem, at first sight, to be merelj 
trivial alterations of technical points of court procedure 
but inextricably bound up with them are principles of 
wide political and constitutional importance Henry’s policy 
was to disguise radical reforms until they looked like 
small changes of procedure, it follows that the framers of 
Magna Carta, while appearing merely to seek the reversal 
of these trivial points, were reall} seeking to return to 
the totally different conditions which had prevailed prior 
to the reforms of Henry 

A short account of the main outlines of that monarch’s 
new system of procedure forms a necessary preliminary 
to a complete comprehension of these important chapters 
of Magna Carta Such an account falls naturally into 
two divisions 

(1) Cnminal JusUce {a) By his Assizes of Clarendon 
and Northampton Henry strictly reserved all important 
crimes for the exclusive consideration of his own judges 
either on ciicuit or at his court , and he demanded entry 
for these judges into franchises, however powerful, foi that 
purpose In this part of his policy, the King was com- 
pletely successful, heinous crimes were, in the beginning 
of the thirteenth century, admitted on all hands to be 
'‘pleas of the Crown” (that is, cases exclusively reserved for 
the royal jurisdiction), and Magna Carta made no attempt 
to reverse this pait of the Crown’s policy The change 
was accepted as inevitable All that was attempted in 
1215 was to obtain a promise that these functions, now 
surrendered to the Crown forever, should be discharged 
by the Crown’s officials in a proper manner^ 

(b) Henry’s usual good sense, in this matter stimulated 
by some notable miscarriages of justice, led him to 

2 See %nfiai under cbapters 24 and 45 


'^Eg 34 and 39 
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question the equity of the procedure usually adopted in 
criminal pleas, namely, by “appeal” or formal accusation 
by the injured party, or his nearest surviving relative 
He substituted, whenever possible, communal accusation 
for individual accusation , that is, the duty of proclaiming 
(or indicting) the suspected criminals of each district 
before the King’s Justices was no longer left to private 
initiative, but was laid on a body of neighbours specially 
selected for that purpose — ^the predecessors of the Grand 
Jury of later days This new procedure, it is true, sup- 
plemented rather than superseded the older procedure , yet 
it marked a distinct advance Appeals were discouraged 
and exact rules laid down restricting the right of accusa- 
tion to certain cases and individuals^ 

(<?) A necessary complement of the discouragement of 
appeals was the discouragement of “ trial by combat ” 
also, since that formed the natural sequel An ingenious 
device was invented and gradually extended to an in- 
creasing number of cases, an accused individual might 
apply for a writ known as de odio et aha, and thus 
avoid the duellum altogether^ by having his guilt or 
innocence determined by what was practically a jury of 
neighbours ^ 

(2) Q%ml J%bshce Henry’s innovations under this head 
were equally important 

{a) An unflinching rule was established that no case 
could be brought before the royal court until a writ 
had been obtained from chancery This had to be paid for, 
sometimes at a fixed rate^ and sometimes at whatever sum 
the Crown demanded The whole procedure in the royal 
courts, which followed the issuing of such a writ, came 
to be known as “ the writ process ” Once it was issued, 
all proceedings in other courts must stop One special 
form of writ (known as praecipe), in particular, became 
a royal instrument for removing before the King’s own 
OuT%a cases pending in the manorial courts of mesne 
lords To do this was to enrich the King at the ex- 
^See m/ra, under chapter 54 23 ^^ mfra, under chapter 36 
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pense of some baron or other freeman, by bringing to 
the Exchequer fees which otherwise would be paid to the 
owner of the private court This was plainly “to cause 
a freeman to lose his court” — an abuse specially struck 
at by chapter 34 of the G-reat Charter 

(6) The mass of new business attracted to the King’s 
Courts made it necessary to mcrease the staff of judges 
and to distribute the work among them A natural 
division was that ordinary pleas (or common pleas) should 
be tried before one set of judges, and royal pleas (or 
pleas of the Crown) before another This distinction 
IS recognized in many separate chapters ^ Thus two 
groups of judges were formed, each of which was at first 
rather a committee of the larger Cur'ia as a whole than 
an independent tribunal , but, in later years, the two 
rapidly developed into entirely separate courts — the Court 
of Common Pleas (at first known as the Bench, that is, 
the ordmary Bench), and the Court of King’s Bench 
(that is, the royal Bench, known also at first as the 
court Ooram Bege^ since it was always supposed to be 
held m the King’s presence) 

(c) Special procedure for determining pleas of disputed 
titles to land or rights of possession was also invented 
by Henry to take the place of the ancient method of 
trial by battle These Assizes, as they were called, are 
fully discussed elsewhere^ The Grand Assize was looked 
on with suspicion by the barons as a procedure com- 
petent only before the royal courts, and therefore closely 
bound up with the King’s other devices for substitutmg 
his own jurisdiction for that of the private courts The 
petty assizes, on the contrary, met with a ready acceptance, 
and the barons m 1215, far from objecting to their con- 
tinuance, demanded that they should be held in regular 
sessions four times a year m each county of England 
These were the chief innovations which enabled Henry, 
while instituting many reforms urgently required and 

^See %nfra^ under chapters 17 and 24 
^ See infra, under chapter 18 
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gladly welcomed by the mass of his subjects, at the same 
time to effect a revolution in the relations of royal justice 
to feudal justice As time went on, new royal writs and 
remedies were being continually devised to meet new types 
of cases, and litigants flocked more and more readily to 
the King’s Courts, leaving the seignorial courts empty of 
business and of fees Nor was this the only grievance 
of the barons When one of their own number was 
amerced or accused of any offence involving loss of 
liberty or lands, he might be compelled by the Crown, 
under Henry and his sons, to submit to have the 
amercement assessed or the criminal proceedings con- 
ducted by one ot the new Benches (by a tribunal com- 
posed of ^some four or five of the King’s officials), m 
place of the time-honoured judgment of his peers assembled 
in the Commune Goncihum (the predecessor of the modern 
Parhament) 

Can we wonder that the barons objected to be amerced 
and judged by their inferiors ^ ^ Can we wonder that 
they resented the complete though gradual supersession 
of their own profitable jurisdictions by the royal courts 
or that they looked with suspicion on every new legal 
development of the royal justice ^ Can we wonder that, 
when they seemed to have King John for the moment 
in their power, they demanded redress of this group of 
grievances, as well as of those connected with arbitrary 
increase of feudal burdens ^ 

The cause for wonder rather is that their demands in 
this respect were not more sweeping and more drastic It 
was one thing for their fathers to have endured the 
encroachments of so strong a King as Henry II — far too 
wise a statesman to show clearly whither his innova- 
tions were ultimately tending, and (some lapses notwith- 
standmg) a just ruler on the whole, using his increased 
prerogatives with moderation and for national ends It 
was quite another thing to endure the same encroachments 

^See zn/ra, under chapters 21 and 39 

2 See zn/ra, under chapter 34 
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(or worse) from an unpopular King like John, discredited 
and in their power, who had neither disguised his arrogance 
nor made good use of his prerogatives Eoyal justice, as 
dispensed by John, was in every way inferior to royal 
justice as dispensed under his father's vigilant eye Yet 
the exasperated barons, in the hour of their triumph, 
actually accepted, and accepted cordially, one half ot royal 
justice, while they sought to abolish only the other half 
The chapters bearing on the question of jurisdiction may 
thus be arranged in two groups, some reactionary, and 
some favourable to Henry's reforms On the one hand, no 
lord of a manor shall be robbed of his court by the King 
evoking before the loyal courts pleas between two free- 
holders of the lord's manor no freeman shall be judged 
or condemned by the King's officials, but only before the 
full body of his peers (that is, of his fellow earls and barons, 
if he be an earl or baron, and of his fellow tenants of the 
manor, if he holds of a mesne lord) 5 ^ earls and barons 
must be amerced only by their equals^ On the other 
hand, in prescribing remedies for various abuses connected 
with numerous branches of legal procedure recently intro- 
duced into the royal courts, the barons accepted by implica- 
tion this new procedure itself and the loyal encioachments 
implied therein For example, the Crown's right to hold 
Common Pleas " was impliedly admitted, when the barons 
asked and obtained a promise that these should be tried in 
some certain place (that is, at Westminster)^ Yet these 
very pleas, ordinary ones in which the Crown had no 
special mterest, as opposed to Pleas of the Crown m which 
it had, must have included many cases which, prior to 
Henry II 's reforms, would not have been tried in a royal 
court Agam, in regulating the various Petty Assizes, 
chapters 18 and 19 admit the Crown's right to hold 
them Such Assizes must be taken henceforth four times 
a year Here, as in chapter 40, the ground of complaint is 
not that there is too much of royal justice, but rather that 
there is too little of it, it is henceforth to be neither 
Ic 34 2 c 39 21 17 
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delayed nor denied Further, the encroachments made 
by Henry II m 1 1 6 6 on the rights of private franchises in 
the matter of criminal jurisdiction are homologated by 
acquiescence in the Ring's defimtion of ‘'Pleas of the 
Crown” implied in chapter 24 

These, then, are the two clearly contrasted groups into 
which the mnovations made by Henry and his sons, within 
the province of justice, naturally fell as viewed by John's 
opponents in 1215 some of them had now come to be 
warmly welcomed, and these, it was insisted, must be 
continued by the Crown , while some of them still excited 
as bitter opposition as ever, and these, it was insisted, must 
be utteily swept away 



PAET III 

MAGNA CAKTA ITS FOEM AND CONTENTS 

I Its Prototypes Earlier Charters 

However wide and scattered were the sources from 
which the substance of the Great Charter was derived, 
its descent, on its formal side, can readily be traced, 
through an unbroken line of antecedents, back to a very 
early date Magna Carta is directly descended from the 
Charter of Liberties of Henry I, and that, again, was 
a written supplement to the vows taken by that monarch 
at his coronation, couched in similar terms to those 
invariably sworn at their anointing by the Anglo-Saxon 
kings of England, from Edgar to Edward Confessor 

The ties which thus connect King John's promises of 
good government with the promises to the same effect 
made at their coronation by the princes of the old dynasty 
of Wessex are by no means of an accidental nature Not 
only IS identity of substance, in part at least, maintained 
throughout , but the promises were the outcome of an essen- 
tial feature of the old English constitution — a feature so 
deeply rooted that it survived the shock of the Norman 
Conquest This feature, so fundamental and so productive 
of great issues, was the elective or quasi-elective nature 
of the monaichy During the Anglo-Saxon era, two rival 
principles, the elective and the hereditary, struggled for the 
mastery in detei mining the succession to the Crown In 
an unsettled state of society nations cannot allow the 

H 
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sceptre to pass into the hands of an infant or a weakling 
When a king died, leaving a son of tender age, and sur- 
vived by a brothel of acknowledged ability and matuie 
powers, it was only natural that the latter should, in the 
interests of peace and order, be preferred to the throne 
In such cases, the strict principle of primogeniture was 
not followed The magnates of the kingdom, the so-called 
Witan, claimed the right to choose a fitting successoi , yet 
in so doing they usually paid as gieat regard to the 
claims of kindred as circumstances permitted The 
e\act relations between the elective and the hereditary 

principles weie never laid down with absolute pre- 

cision Indeed, the want of definition in all constitutional 
questions was characteristic of the age — a truth not 

sufficiently apprehended by wiiters of the school of 

Kemble and Freeman The practice usually followed 
by the Witenagemot was to select as the new ruler 
some kinsman of the late king standing m close re- 
lationship to him, and at the same time competent for 
the high post The king-elect thus appointed had, before 
his title was complete, to undergo a further ceremony he 
required to be solemnly anointed by the representative of 
the spiritual power, and this gave to the Church an 
important share in deciding who should be king At an 
early date — exactly how early is not known, but certainly 
not later than the days of Edgar — it became the invariable 
practice for the officiating archbishop to exact an oath of 
good government from the king-elect before his final 
coronation The precise terms of this oath became stereo- 
typed , and, as administered by Dunstan to King Ethelred, 
they are still extant ^ 

^The words have come down to us in two versions one Anglo 
Saxon and the other Latin The former is preseived in Me 7 nor%cLlf> of 
Dunstan (Rolls Series), p 356, where it is translated by I)r 
Stubbs — 

“In the name of the Holy Trimty I promise three things to the 
Christian people and my subjects first, that God’s church and all 
Christian people of my dominions hold true peace , the second is that 
I forbid robbery and all unrighteous thmgs to all orders , and third, that 
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It may be briefly analyzed into three promises — peace 
to God’s Church and people, repression of violence in 
men of every rank, justice and mercy in all judgments 
Such was the famous tripartite oath taken, after cele- 
bration of mass, over the most sacred relics laid on the 
high altar, in presence of Church and people, by the 
kings of the old Anglo-Saxon race When William I, 
anxious in all things to fortify the legality of his title, 
took the oath in this solemn form, he created a precedent 
of tremendous importance, although he may have regarded 
it at the moment as an empty formality ^ 

This step was doubly important as a link with the 
past, as a precedent for the future A bridge was thus 
thrown across the social and political gulf of the Norman 
Conquest, preserving the continuity of the monarchy and 
of the basis on which it was founded The elective 
character of the kingship, the need for coronation by 
the Church, and (the natural supplement of both) this 
tripartite oath containing promises of good government, 
valuable though vague, were all preserved 

This was of vital moment, because limits were thereby 
placed, in theory at least, on prerogatives that threatened 
in practice to become absolute Undoubtedly the power 
of the Norman kings was very great, and might almost be 
described as irresponsible despotism, tempered by the fear 
of rebellion Three forces indeed acted as curbs the prac- 
tical necessity for consulting the Curia Eegis (or assembly 
of crown vassals) before any vital step was taken, the 

I promise and enjom in all dooms, 3 ustice and mercy, that the gracious, 
and merciful God of his everlasting mercy may forgive us aU, who liveth 
and reigneth ” The name of the King is not mentioned, and may have 
been either Edward or Ethelred, but is usually identified with the latter 
See Kemble, Saxons in England, II 35 
^Two independent authorities, both writing from the English point 
of view, Florence of Worcester, and the author of the Worcester version 
of the Chronicle, agree that the Conqueror took the oath , the Norman 
authorities neither contradict nor confirm this “ Wilham of Poitiers 
and Guy are silent about the oath " Freeman, Norman Conquest, III 
561, note* 
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restraining influence of the national Church, backed by 
the spiritual powers of Eome , and the growth, in a vague 
form, It IS true, of a body of public opinion confined as 
yet to the upper classes 

All these elements counted for something, but failed 
to restrain sufiiciently e\en an average king, while they 
were powerless against a strong ruler like William I 
The only moment at which the Crown might be taken 
at a clear disadvantage was during the interregnum which 
followed the death of the last occupant of the throne Two 
or more rival heirs might aspire to the high position, and 
would be eager to make promises m return for support 
Thus, William Eufus, at his father's death, anxious to pre- 
vent his elder brother, Duke Eobert, from making good his 
claim to the English throne, succeeded chiefly through 
the friendship of Lanfranc To gam this, he was com- 
pelled to make promises of good government, and to follow 
his father's precedent by taking the oath in the ancient 
form, in which it had been administered by Dunstan to 
Ethelred In the same reign began the practice of sup- 
plementing verbal promises by sealed charters, which in 
some respects must be regarded simply as the old coro- 
nation oath confirmed, expanded, and reduced to writing 
No such charter was indeed issued either by Eufus or by 
his fathei when they were crowned, but the younger 
William, at a critical period later in his reign, seems to have 
granted a short Charter of Liberties, the exact contents 
of which have not come down to us At the death of Eufus, 
his younger brother, Henry I , found himself hard pressed 
m the competition for the English Crown by Duke Eobert 
(the Conq^ueror's eldest son) By a treaty made at Caen 
m 1091, Duke Eobert and Eufus had agreed that each 
should constitute the other his heir Thus Henry was, 
in a sense, a usurper, and this circumstance made it 
necessary for him to bid high for influential support^ 
It is to this doubtful title, coupled with the knowledge 
01 widespread disaffection, that Englishmen owe the 
^ Stubbs, Gonst Hist , I 328 9, and authorities there cij:ed 
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origin of the first Charter of Liberties that has come 
down to ns^ 

This charter was the price paid by Henry for the sup- 
port he required in his candidature for the Crown In 
granting it he admitted, in a sense, the contractual basis of 
his kingship In discussing its tone and general tenor 
there is ample room for differences of opinion Dr Stubbs ^ 
maintains that Henry thereby definitely commits himself 
to the duties of a national King’' Writers of almost equal 
authority somewhat modify this view, holding that, although 
circumstances forced Henry to pose as the leader of the 
entire nation, yet nothing of this could be traced in the 
charter, the basis of which seems to have been feudal 
rather than national^ 

This view is strengthened by analysis of the actual 
provisions of the charter While important and definite 
concessions were made to the Church and to the Crown - 
tenants, those to the people at large were few and vague — 
so vague as to be of little practical use The Church, it 
was declared, should be free,” a wide phrase to which 
these particulars were added, namely, that the wardship 
of sees during vacancies should not be sold or hired out, 
and that no sums should be demanded in name of reliefs 
from the lands or tenants of a see when a death occurred 
The “ baronage ” (to use a convenient anachronism for the 
Crown-tenants considered collectively”) received redress of 
their worst grievances in regard to reliefs and other 
feudal obligations In this respect Henry’s charter anti- 
cipated and even went beyond some of the reforms of 
1215 ^ 

It IS true that the mass of the people may have 
indirectly benefited by many of these provisions, but 

1 See Appendix ^ Const H%st , I 331 

3 See Protliero, Simon de Montfort, 16 That charter had been mainly 
of a feudal character, it contamed no provision for, and scarcely even 
hinted at, a constitutional form of government ” 

^ Details are reserved for consideration under the feudal clauses of the 
Great Charter 
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wlien we look for measures of a directly popular 
character, only three can be found, namely, promises to 
enforce peace m the land, to take away evil customs, and 
to observe the laws of Edward Confessor as amended by 
William I This is too slender a basis on which to found 
a claim to take rank as a national king,'' even if Henry 
had any intention of keeping his promises It is now 
notorious that not a single promise remained unbroken^ 
From another point of view the charter is a criticism on 
the administration of Rufus (and to some extent also of 
the Conqueror), combined with a promise of amendment 
Henry thus posed as a reformer, and forswore the evil 
customs of his father and brother The great value of the 
charter, however, hes in this, that it is the first formal 
acceptance (published under seal and in proper legal shape) 
of the old law of Anglo-Saxon England by a ruler of the 
new alien dynasty, yet m this Heniy was only completing 
what his father had begun These considerations help to 
account for the almost exaggerated importance attached to 
Henry's charter during the reign of John 

If all efforts made to defeat Henry’s succession failed, 
the succession of his daughter Matilda was disputed 
triumphantly Stephen, taking advantage of his cousin's 
absence and of her personal unpopularity, made a rapid 
descent on England with the spasmodic energy which 
characterized him, and successfully snatched the Crown 
Trained in Enghsh ways on English soil, he was quickly 
on the spot and very popular These features in his favour, 
however, did not render his position entirely secure as 
against the daughter and heiress of so strong a King as 
Henry I, to whom, indeed, Stephen himself, with all the 
magnates of England, had already thrice sworn allegiance 
He was only one of two competitors for the Crown, with 
chances nearly equal From the moment of the old King’s 
death, ‘^the Norman barons treated the succession as an 
open question ” In these words of Bishop Stubbs,^ Mr 

^See Round, Feudal England^ 227, and Pollock and Maitland, I 306 
2 Stubbs, Const H%st , I 345 
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J H Round finds ^ the keynote of the reign Stephen 
was never secure on his throne, and had to make indis- 
criminate promises first to obtain, and afterwards to 
retain, his position He was thus prepared to bid much 
higher for support than Henry had felt compelled to do 
Adherents had to be gained painfully, one by one, by the 
grant of special favours to every individual whose support 
was worth the buying 

Bargains were struck with the Londoneis, with Stephen’s 
brother Henry of Blois (Bishop of Winchester), with the 
Keepers of the King’s Treasure, with the Archbishop of 
Canterbury, and with the Justiciai (Bishop Roger of Salis- 
bury) The support of the two last mentioned carried 
with it the support of the Church and of the administrative 
staff of the late king, but was only gamed by wide con- 
cessions Thus Stephen, like William of Orange, five 
centuries later, agreed to become ‘‘king upon conditions” 
A Charter of Liberties and a solemn oath securing “the 
liberty of the Church ” — a vague phrase, it is true, but none 
the less dangerous on that account — together formed the 
price of Stephen’s consecration , and this price was not 
perhaps too high when we remember that “ election was 
a matter of opinion, coronation a matter of fact ” — a solemn 
sacrament that could hardly be undone ^ 

Even this important ceremony, however, left Stephen’s 
throne a tottering one, he was compelled to buy the ad- 
herence of powerful magnates by lavish concessions of land 
and franchises , and various charters in favour of individual 
nobles still exist as witnesses to such bribes The process 
by which he built up a title to the Crown seems to have 
culminated in the Easter of 1136, when he secured the 
support of Matilda's half-brother Robert, Earl of Gloucester, 

^ Round, Geoffrey de Mandevdle, p 1 

2 Round, Geoffrey de Mandevdle, p 6 Mr Round, ihtd , p 4S8, explains 
that the reason of the omission from this earlier charter of Stephen (unlike 
the more lengthy and important one which followed four months later) of 
all mention of the Church was that Stephen, at the time of granting, 
supplemented it by the verbal promise recorded by William of Malmesbury, 
de hhertate reddenda ecdesiae et conservanda 
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whose lead was quickly followed [by other influential 
nobles All of these new adherents, however, performed 
' homage to the King under an important reservation, 
namely, that their future loyalty would be strictly 
conditional on the treatment extended to them by Stephen 
That unfortunate monarch accordingly, by tolerating such 
conditional allegiance, was compelled to acknowledge the 
inherent weakness of his position even in the moment 
of his nominal triumph^ 

These important transactions took place apparently at 
Oxford,^ and at the same time the King issued his second 
or Oxford Charter, which embodied and expanded the con- 
tents of earlier charters and oaths This Oxford Charter, 
the date of which has been proved to be early in 
April, ^ IS noteworthy ahke for the circumstances in 
which it was granted, placing as it did the copestone 
on the gradual piocess by which Stephen was ‘'elected'' 
king, and also for its contents, which combined the earlier 
oath to the Church and the vague, unsatisfactory earliei 
charter to the people, with the new conditions extorted 
by Earl Robert and his folio weis 

The opening words, in which Stephen describes himself as 
“ King of the English,” may be read as a laboured attempt 
to set forth a valid title to the throne All reference 
to predecessors is carefully avoided, and the usurper 
declares himself to be king “ by appointment of the clergy 
and people, by consecration of the archbishop and papal 
legate, and by the Pope's confirmation''^ 

Perhaps its chief provisions are those in favour of the 
Church, supplementing a vague declaration that the Church 
should be “free” by specific promises that the bishops 
should have exclusive jurisdiction and power over chuich- 

^The whole incident is so remarkable that it seems well to cite the 
exact words of William of Malmesbury, II 541 ‘‘ Itaque homagium rpgi 

femt mh conditione quadam, sciUeet quamdiu tlh dignitatem mam integ'ie 
cmtodiret et sibi pacta servaret ” 

2 Round, Geoffrey, 22 ^Boxmd, Geoffrey, 23 4 

'‘Stephen was not justified m this last assumption See Round, 
Geoffrey, 9 
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men and their goods, along with the sole right to superin- 
tend their distribution after death Heie was a clear 
confirmation of the right of the Courts Christian to a 
monopoly of all pleas affecting the clergy or their property 
It IS the first distinct enunciation in England of the principle 
afterwards known as benefit of clergy ” — and that, too, in 
a form more sweeping than was ever afterwards repeated 
Stephen also explicitly renounced all rights inherent in the 
Crown to wardship over Church lands during vacancies — a 
surrender never dreamed of by either Henry I or Henry II 

Grants to the people at large followed A general clause 
promising peace and justice was again supplemented 
by specific concessions of more practical value, namely, a 
promise to extiipate all exactions, unjust practices, and 
“ miskenmngs ” by sheriffs and others, and to observe good, 
ancient, and just customs in respect of murdei -fines, pleas, 
and other causes 

Strangely enough, there is only one provision specially 
benefiting feudal magnates, the King’s disclaimer of all 
tracts of land afforested since the time of the two Williams 
The omission of further feudal concessions must not be 
attributed either to Stephen’s strength, or to any spirit of 
moderation or self-sacrifice in the magnates Each baron of 
sufficient importance had already extorted a special charter 
in his own favour, more emphatic and binding from, its 
personal nature, and accordingly more valued than a mere 
general provision in favour of all and sundry Such private 
grants generally included a confirmation of the grantee’s 
right to maintain his own feudal stronghold, thus placing 
him in a position of practical independence 

It IS instructive to compare these wide promises of 
Stephen with the meagre words of the charter granted 
by Henry of Anjou at or soon after his Coronation^ 

^ The charter of Henry II is given in B^mont, Charies, 13, and in Select 
Charters, 135 It seems worth while to mention in this connection a notable 
mistake of a writer whose usual accuracy is envied by his brother 
historians Mr J H Round {Migl Hist Rev , VIII 292) declares that 
“ the royal power had increased so steadily that Henry II and his sons 
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Henry II carefully omits all mention of Stephen and his 
charters, not, as is sometimes supposed, because he did not 
" wish to acknowledge the existence of a usurper, but because 
of that usurper’s lavish grants to the Church Henry had 
no intention either to confirm “benefit of clergy” m so 
sweeping a form as Stephen had done, or to renounce ward- 
ship over the lands of vacant sees 

To the Church, as to the barons, Heniy Plantagenet con- 
firms only what his grandfather had already conceded Even 
when compared with the standard set by the charter of 
Henry I, that of the younger Henry is shorter and less 
explicit, and therefore weaker and more liable to be set 
aside — ^features which justified Stephen Langton in his 
preference for the older document If Henry II granted a 
short and grudging charter, neither of his sons, at their 
respective coronations, granted any charter at all Reasons 
for the omission readily suggest themselves , the Crown had 
grown strong enough to dispense with this unwelcome 
formality, partly because of the absence of rival competitors 
for the throne, and partly because of the perfection to which 
the machinery of government had been brought The 
utmost which the Church could extract from Richard and 
John as the price of their consecration was the renewal of 
the three vague promises contained in the words of the 
oath, now taken as a pure formality The omission to 
grant charters was merely one symptom of the diseases of 
the body politic consequent on the overweening power of 
the Crown, and proves how urgent was the need of some 
such re-assertion of the nation’s liberties as came in 1215 
John, at least, was not to be allowed to shake himself 
free from the obligations of his oath, or from the promise to 
confirm the ancient laws and customs of the land therein 
contained Stephen Langton, before absolving him fiom 
the effects of his quarrel with Rome, compelled him to 
renew the terms of the coronation oath ^ 

had been able to abstain from issuing charters, and had merely taken the 
old tripartite oath ” 

^ See swpra, p 32, and Bound, Mhig Hist Rex , VIII 292 
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Nor was this all , from a meeting held at St Alhans on 
4th August, 1213, writs were issued in the King’s name to 
the various sheriffs, bidding them observe the laws of 
Henry I and abstain from unjust exactions ^ Three weeks 
later (on 25 th August), the production of a stray copy of 
Henry’s charter is said, by Roger of Wendover, to have 
made a startling impression on all present, ^ and the 
same charter was a second time produced at Bury St 
Edmunds, on 4th November, 1214, and was accepted by 
the malcontents as a model which, modified and enlarged, 
might serve as a basis for the redress of the grievances of 
the reign ^ 

It IS thus both excusable and necessary to place much 
stress on this sequence of coronation oaths and charters, as 
contributing both to the form and to the substance of the 
Magna Carta of John Yet the tendency to take too 
narrow a view of the antecedents of the Great Charter must 
be carefully guarded against Many ingredients went to 
the making of it Numerous reforms of Henry II , whether 
embodied or not in one or more of the ordinances or assizes 
that have come down to us, must be reckoned among their 
number, equally with those constitutional documents which 
happen to be couched in the form peculiar to charters 
granted under the king’s great seal It is also necessary to 
remember the special grants made by successive kings of 
England to the Church, to London and other cities, and to 
mdividual prelates and barons In a sense, the whole pre- 
vious history of England went to the making of Magna 
Carta The sequence of coronation oaths and charters is 
only one line of descent , the Great Charter of John can 
trace its origin through many other lines of distinguished 
ancestors 

II Magna Carta its Form and Juridical Nature 

Much ingenuity has been expended, without adequate 
return, in the effort to discover which particular category 
of modern jurisprudence most exactly describes the Great 
"^Supray p 34 ^Supra^ p 35 ^8upra^ p 38 
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Charter of John Is it an enacted law, or a treaty , the 
royal answer to a petition , or a declaration of rights ? Is 
it a simple pact, bargain, or agreement between contracting 
parties ^ Or is it a combination of two or more of these ? 
Something has been said in favour of almost every possible 
view, perhaps more to the bewilderment than to the en- 
lightenment of students of history uninterested in legal 
subtleties 

The claim of Magna Carta to rank as a formal act of 
legislation has been supported on the ground that it was 
promulgated in what was practically a commune concilium 
King John, it is maintained, met in a national assembly 
all the estates of his realm who were then endowed 
with political rights, and these concurred with him in 
the granting of Magna Carta The consent of all who 
claimed a share in the making or repealing of laws — 
archbishops, bishops, abbots, earls, and crown-tenants, great 
and small — entitles the Charter to rank as a regular 
statute 

Against this view, however, technical informalities may 
be urged Both the composition of the Council and the 
procedure adopted there, were irregular No formal writs 
of summons had been issued, ana, therefore, the meeting 
was never properly constituted , many individuals with the 
right and duty of attendance had no oppoitumty to be 
present Further, the whole proceedings were tumultuary , 
the barons assembled in military array and compelled the 
consent of John by turbulence and show of force On 
these grounds, modern jurisprudence, if appealed to, would 
reject the claim of the Charter to be enrolled as an ordinary 
statute 

On the other hand, it may be argued that Magna Carta, 
while something less than a law, is also something more 
A law made by the king in one national assembly might 
be repealed by the king in another, whereas the Great 
Charter was intended by the barons to be unchangeable 
It was granted to them and their heirs for ever, and, in 
return, a price had been paid, namely, the renewal of their 
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allegiance — a fundamental condition of John’s continued 
possession of the throne^ 

Magna Carta has also been frequently described as a 
treaty Such is the verdict of Dr Stubbs^ “The Great 
Charter, although drawn up in the form of a royal grant, 
was really a treaty between the King and his subjects 
It IS the collective people who really form the 
other high contracting party in the great capitulation”^ 
This view receives some support from certain words 
contained in chapter 63 of the Charter itself Juratum 
est autem tarn ex jparte nostra quam ex farte haronum, quod 
Jfiaec omma supradwta bona fide et sine malo %ngemo 
observabuntuT ” 

It IS not sufficient to urge against this theory, as is 
sometimes done, that the concord was entered into in bad 
faith by one or by both of the contracting parties It 
IS quite true that the compromise it contained was accepted 
merely as a cloak under which to prepare for war, yet 
jurisprudence, in treating of formal documents granted 
under seal, pays no attention to sincerity or insincerity, 
but looks meiely to the formal expression of consent 

Interesting questions might also be raised as to how far it 
is correct to extend to treaties the legal rule which declares 
void or voidable all compacts and agreements induced by 
force or feai In a sense, every treaty which ends a great 
war would fall under such condemnation, since the van- 
quished nation always bows to force majeure Such claims 

^The quid pro quo received by the King was merely tbe promise of 
conditional homage, dependent (as we learn from chapter 63) on his 
observance of the conditions of the Charter This arrangement may be 
compared with the agreement made between Stephen and the Earl of 
Gloucester m 1136 (see supra, p 120), and it bears some points of analogy 
with the procedure adopted by the framers of the Bill of Bights, who 
inserted a list of conditions in the Act of Parliament which formed the 
title of William and Mary to the throne of England 

® Const Hist , I 569 

® Mr Prothero is of the same opinion {Simon de, Montfort, 15) It was 
“in reality a treaty of peace, an engagement made after a defeat 
between the vanquished and his victors ” 
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as the Great Charter may have to rank as a treaty are 
not, therefore, necessarily weakened by John's subsequent 
contention that when granting it he was not a free agent 
There is, however, a more radical objection A treaty is 
a public act between two contracting powers, who must, 
to meet the requirements of modern jurisprudence, be 
independent States or their accredited agents , while J ohn 
and his opponents weie merely fragments of one nation or 
State, torn asunder b} mutual fears and jealousies 

Some authorities discard alike the theory of legislation 
and the treaty theory to make way for a third, namely, 
that Magna Carta is merely a contract, pact, or private 
agreement M Emile Boutmy iS of this opinion '' Le 
caractere de cet acte est aise a definir ^ Ce n'est pas prd- 
cisdment un traite, puisqu'il n'y a pas ici deux souveiainetes 
legitimes ni deax nations en presence , ce n'est pas non 
plus une loi , elle serait entachde d'lrrdgularitd et de 
violence , c’est un compromis ou un pacte " ^ 

Thus considered, the proudest act of the national drama 
would take its place in the comparatively humble legal 
category which includes such transactions as the hue of a 
waggon or the sale of a load of corn There are, however, 
fatal objections to this theory also It is dijSicult to see 
how the plea of “force,” if sufficient (as M Boutmy 
urges) to render null the enactment of a public law, would 
not be even more effective in reducing a private agree- 
ment If Magna Carta has no other basis than the declared 
consent of the contracting parties, it seems safer to 
describe it as a public treaty than as a private or civil 
pact devoid of political significance 

Other theories also are possible, as, for example, that 
the Great Charter is of the nature of a Declaration of 
Rights, such as have played so prominent a part in the 
political history of France and of the United States , while 
a recent American writer on English constitutional develop- 
ment seems almost to regard it as a code, creating a formal 
constitution for England — ^in a rude and embryonic form, 

^Here 'we differ from him ^Etudes de dioit const%tut%<mn€li 41 
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it IS true “ If a constitution has for its chief object 
the prevention of encroachments and the harmonizing of 
governmental institutions, Magna Carta answers to that 
description, at least in part ” ^ 

It would be easy to find examples of attempts to com- 
promise between these competing theories, by combining 
two or more of them Thus, a high English authority 
declares that ‘'the Great Charter is partly a declaration 
of rights, partly a treaty between Crown and people ^ 
The essential nature of what took place at Eunnymede, 
in June, 1215, is plain, when stiipped of legal subtleties 
A bargain was struck between the King and the rebel 
magnates, the purport of which was that the latter should 
renew their oaths of fealty and homage, and give security 
that they would keep these oaths, while John, in return, 
granted "to the freemen of England and their heirs for 
ever” the liberties enumerated in sixty-three chapters 
ITo one thought of asking whether the transaction thus 
concluded was a "treaty” or a private "contract” 

The terms of this bargain, however, had to be drawn 
up in proper legal form, so as to bear record for all time 
to the exact nature of the provisions therein contained, and 
also to the authenticity of John’s consent thereto It 
was, therefore, reduced to writing, and the resulting 
document was naturally couched in the form invariably 
used for all irrevocable grants intended to descend from 
father to son, namely, a feudal charter, authenticated by 
the addition of a seal — ^]ust as in the case of a grant of 
land, and with many of the clauses appropriate to such 
a grant® 

John grants to the freemen of England and their 

^Prof Jesse Macy, English Gonstitution^ 162 
® Sir WUliam R Anson, Law of the Gonstitution, I 14 
^ In strict legal theory the complete investiture of the grantee required 
that “charter” should be followed by “mfeftment” or delivery (real 
or constructive) of the subject of the grant In the case of such 
intangible things as pohtical rights and liberties, the actual parchment 
on which the Charter was written would be the most natuial symbol 
to deliver to the grantees 
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heirs certain specified rights and liberties, as though these 
were merely so many hides or acres of land Goncessimus 
eham omnibus liheris hormmbvs regm nostn^ pro nobis 
et haeredibus nostris in perpetuum, omnes hbertates sub- 
soiptaSj habendas et tenendas, eis et haeredibus sms, de nobis 
et haeredibus nostiis^ The legal effect of such a grant is 
hard to determine, and insuperable difficulties beset any 
attempt to expound its legal consequences in terms of 
modern law ^ In truth, the form and substance of Magna 
Carta are badly mated Its substance consists of a 
number of legal enactments and political and civil rights , 
its form IS borrowed from the feudal lawyer’s book of 
styles for conferring a title to landed estate® 

^See chapter 1 The grant which thus purports to be perpetually- 
binding on John’s heirs, was in practice treated as purely personal to 
John, and requiring confirmation by his son Yet this also was in 
strict accordance with feudal theory, which required the heir to complete 
his title to his deceased father’s real estate by obtaining a Charter of 
Confirmation from his lord, for which he had to pay ‘^relief” The 
liberties of the freemen were only a new species of real estate 
2 Prof Maitland, Towriship and Borough, p 76, explains some of the 
absurdities involved ‘‘Have you evei pondered the form, the scheme, the 
mam idea of Magna Charta ’ If so, your reverence for that sacred text 
will hardly have pi evented you from using m the privacy of your own 
mmds some such words as ^ inept ’ or ‘ childish ’ King J ohn makes a 
giant to the men of England and then heirs The men of England 
and their heirs are to hold certain liberties of that prince and his heirs 
for ever Imagine yourself imprisoned without the lawful judgment 
of your peers, and striving to prove while you languish m gaol that 
you are heir to one of the original grantees Nowadays it is only 
at a rhetorical moment that Englishmen ‘ inherit ’ their liberties, their 
constitution, their public law When sober, they do nothing of the 
kind But, whatever may have ‘ quivered on the lip ’ of Cardinal 
Langton and the prelates and barons at Runnymead, the speech that 
came was the speech of feoffment Law, if it is to endure, must be 
inherited If all Englishmen have liberties, every Englishman has 
something, some thing, that he can transmit to his heir Public law 
cannot free itself from the forms, the individualistic forms of private 
law ” 

® Pollock and Maitland, I 150, emphasize this disparity “In form 
a donation, a grant of franchises freely made by the king, in reality a 
treaty extorted from him by the confederate estates of the realm, 
it IS also a long and miscellaneous code of laws ” Cf also Ihxd , I 658 
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The results of this inquiry seem then to be completely 
negative It is useless to describe phenomena of the 
thirteenth century in modern phraseology which would 
have been unintelligible to contemporaries Medieval 
lawyers experienced great difficulties in trying to express 
the actual facts of their day in terms of such categories 
of the Roman ]urisprudenee as had survived the fall of 
Rome and Roman civilization There is no one of the 
ancient or modern categories which can be applied with 
confidence to the Great Charter or to the transaction of 
which it IS the record Magna Carta may perhaps be 
described as a treaty or a contract which enacts or pro- 
claims a number of rules and customs as binding in 
England, and reduces them to writing m the unsuitable 
form of a feudal charter granted by King John to the 
freemen of England and their heirs 

III Magna Carta its Contents and Characteristics 

The confirmation of the rights enumerated m the sixty- 
three chapters of the Charter represented the price paid 
by John for the renewed allegiance of the rebels These 
rights are fully discussed, one by one, in the second part 
of the present volume a brief description of their more 
prominent characteristics, when viewed as a collective 
whole, IS, theiefore, all that is here required 

In the attempt to analyze the leading provisions, various 
principles of classification have been adopted Three of 
these stand out prominently the various chapters may 
be arranged according to the functions of the central 
government which they were intended to limit , according 
to their own nature as progressive, reactionary, or merely 
declaratory, and, finally, according to the classes of the 
community which ^ reaped the greatest benefit 

I ProvmjOns dassified according to the 'oarious pre- 
Togcit%ves of the Crown wh%ch they affect 

Dr Gneist^ adopts this principle of division, and 
arranges the chapters of Magna Carta into five groups 

^ H'ist Engl Gomt , Chapter XVIII 
I 



130 MAGNA CARTA ITS FORM AND CONTENTS 

according as they place legal limitations (1) on the 
feudal military power of the Crown, (2) on its judicial 
power, (3) on its pohce power, (4) on its financial power, 
or (5) furnish a legal sanction for the enforcement of the 
whole In spite of Dr Gneist's high authority, it is doubtful 
whether an analysis of Magna Caita upon these some- 
what arbitrary lines throws much light on its mam objects 
or results Such a division, if convenient for some 
purposes, seems artificial and unreal, since it is founded 
on distinctions which were not clearly formulated in the 
thirteenth century The adoption of such a principle of 
classification with reference to a period when the various 
functions of the executive were still blended together 
indiscriminately is somewhat of an anachronism ^ 

II FQOV%sions classified according as they are of a pro- 
gressive, 0 eactionary, or declaratory nature 

Among the many questions pressing for answer, none 
seem more natural than those which inquire into the 
relations between the promises made in the Charter and 
the system of government actually at work under Henry 
of Anjou and his sons , or the relations between these 
promises and the still older laws of Edward Confessor 
The view generally entertained is that the provisions 
of Magna Carta are chiefly, if not exclusively, of a 
declaratory nature The Great Charter has for many 
centuries been described as an attempt to confirm and 
define existing customs rather than to change them In 
the words of Blackstone,^ writing in 1759, “It is agreed 
by all our historians that the Great Charter of King John 
was for the most part compiled from the ancient customs 
of the realm, or the laws of King Edward the Confessor, 
by which they usually mean the common law, which was 
established under our Saxon princes, before the rigours 

^Dr Gneist indeed almost confesses this, when, in discussing the 
limitations of the financial power, he feels constrained to say that 
many of these are “ already comprised in the provisions touching the 
feudal power ” 

^Creat Chmrter, vii 
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of feudal tenures and other hardships were imported from 
the continent” Substantially the same doctrine has been 
enunciated only the other day, by our highest authority 
“ On the whole, the charter contams little that is absolutely 
new It IS restorative John in these last years has 
been breaking the law, therefore the law must be defined 
and set in writing”^ This view seems, on the whole, a 
correct one, the insurgents in 1215 professed to be 
demandmg nothing new, but merely a return to the 
good laws of Edward Confessor, as supplemented by the 
promises contained in the charter of Henry I An un- 
broken thread runs back from Magna Carta to the laws and 
customs of Anglo-Saxon England and the old coronation 
oaths of Ethelred and Edgar Tet the Great Charter 
contained much that was unknown to the days of the 
Confessor and had no place in the promises of Henry I 
In many points of detail the Charter must look for its 
antecedents rather to the administrative changes mtroduced 
by Henry II than to the old customary law that prevailed 
before the Conquest 

Thus it IS not sufficient to describe Magna Carta merely 
as a declaratory enactment, it is necessary to distinguish 
between the different sources of what it declared A 
fourfold division may be suggested (1) Magna Carta 
embodied and handed down to future ages some of the 
usages of the old customary law of Anglo-Saxon England, 
unchanged by the Conqueror or his successors, now con- 
firmed and purified from abuses (2) In defining feudal 
incidents and services, it confirmed many rules of the 
feudal law brought into England by the Normans sub- 
sequently to 1066 (3) It also embodied many provisions 

of which William I and even Henry I knew no more 
than did the Anglo-Saxon kings — ^innovations introduced 
for his own purposes by Henry of Anjou, but, after 
half a century of experience, now accepted loyally even 
by the most bitter opponents of the Crown In the 
words of Mr Froth ero, “We find the judicial and 
^Pollock and Maxtland, I 151 
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adminisferative system established by Henry II preserved 
almost intact in Magna Carta, though its abuse was care- 
fully guarded against’'^ Finally, (4) in some few points, 
the Charter actually aimed at going farther than Henry II , 
great reformer as he was, had mtended to go Thus, to 
mention only two particulars, the Petty Assizes are to 
be taken in every county four times a year, while sheriffs 
and other local magistrates are entirely prohibited from 
holding pleas of the Crown 

There are two further reasons why we cannot be content 
with an explanation which dismisses Magna Carta with 
the bald statement that its provisions are merely of a 
declaratory nature History has proved the universal 
truth of the theory that a purely declaratory enact- 
ment IS impossible , since the mere lapse of time, by 
producing an altered historical context, necessarily changes 
the purport of any Statute when re-enacted in a later age 
Even if words identically the same are repeated, the new 
circumstances read into them a new meaning Such is 
the case even when the framers of these re-enactments 
are completely sincere, which, often, they are not It is no 
unusual device for innovators to render their reforms 
more palatable by presenting them disguised as returns 
to the past Magna Carta affords many illustrations of 
this Its clauses, even where they profess to be merely 
confirmatory of the status qiio, in reality alter existing 
custom 

Further, it is of vital importance to bear in mind the 
exact nature of the provisions confirmed or declared A 
re-statement of some of the more recent reforms of Henry II 
{or of those of Archbishop Hubert Walter, following in his 
footsteps) leads logically to progress rather than to mere 
stabihty , while the professed confirmation of Anglo-Saxon 
usages or of ancient feudal customs, fast disappearing under 
the new implies retrogression rather than standing 

still Chapters 34 and 39 of Magna Carta, for example, 
are of this latter kind They really demand a return to 

de Montfort, 17 
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the system in vogue prior to the innovations of Henry 
II when they declare in favour of feudal jurisdictions 
Thus, some of the provisions of the Great Charter which, 
at a casual glance, appear to be correctly described as 
declaratory, are, in reality, innovations , while others tend 
towards reaction 

III Provisions cldssified according to the estates of the 
community in whose favour they were conceived 

This third principle of arrangement would stand con- 
demned as completely misleading, if it were necessary to 
accept as true, in any literal sense, the assertions so fre- 
quently made concerning the absolute equality of all classes 
and interests before the law — as that law was embodied in 
Magna Carta Here, then, we are face to face with a 
fundamental question of immense importance Does the 
Great Charter really, as the orthodox traditional view so 
vehemently asserts, protect the rights of the whole mass of 
humble Englishmen equally with those of the proudest 
noble ^ Is it really a great bulwark of the constitutional 
liberties of the nation, considered as a nation, in any broad 
sense of that word ^ Or is it rather, in the main, a series 
of concessions to feudal selfishness wrung from the King 
by a handful of powerful aristocrats ^ On such questions, 
learned opinion is sharply divided, although an over- 
whelming majority of authorities range themselves on the 
popular side, from Coke (who assumes in every page 
of his Second Institute that the rights won in 1215 were as 
valuable for the villein as for the baron) down to writers 
of the present day Lord Chatham in one of his great 
orations^ insisted that the barons who wrested the Charter 
from John established claims to the gratitude of posterity 
because they “ did not confine it to themselves alone, but 
delivered it as a common blessing to the whole people ” , 
and Sir Edward Creasy,^ in citing Chatham s words with 
approval, caps them with more ecstatic words of his own, 
declaring that one effect of the Charter was “ to give and 

^ House of Lords, 9tli January, 1770 

2 History of English Gonstitutionj 151^ 
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to guarantee full protection for property and person to 
every human being that breathes English air ” Lord Chat- 
ham indeed spoke with the unrestrained enthusiasm of 
an orator, yet staid lawyers and historians like Blackstone 
and Hallam seem to vie with him in similar expressions 
''An ec[ual distribution of civil rights to all classes of 
freemen forms the peculiar beauty of the charter’', so 
we are told by Hallam^ Bishop Stubbs unequivocally 
enunciated the same doctrine “ Clause by clause the 
rights of the commons are provided for as well as the 
rights of the nobles This proves, if any proof were 

wanted, that the demands of the barons were no selfish 
exactions of privilege for themselves"^ 

Dr Gneist is of the same opinion Magna Carta was 
a pledge of reconciliation between all classes Its existence 
and ratification maintained for centuries the notion of 
fundamental rights as applicable to all classes in the con- 
sciousness that no liberties would be upheld by the superior 
classes for any length of time, without guarantees of per- 
sonal liberties for the humble also"^ 

“ The rights which the barons claimed for themselves,” 
says John Richard Green,^ before proceeding to enumerate 
them, ‘^they claimed for the nation at large” The 
testimony of a very recent writer, Dr Hannis Taylor,^ 
may close this series "As all three orders participated 
equally in its fruits, the great act at Eunnymede 
was in the fullest sense of the term a national act, and 
not a mere act of the baronage on behalf of their own 
special privileges” It would be easy to add to this "cloud 
of witnesses,” but enough has been said to prove that it 
has been a common boast of Englishmen, for many cen- 
turies, that the provisions of the Great Charter were 

^M%me Ages, II 447 ^ Const Hist, I 5701 

® Gneist, Hut of BtiqI Pari (trans by A H Keane), 103 Of his 
Const Hist (trans by P A Ashworth), 253 “A separate right for 
nobles, citizens, and peasants, was no longer possible ” 

* Short Hutory of the Bnghsh People, 124 
^Enfluh ComtitvJtion, I 380 
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intended to secure, and did secure, the liberties of every 
class and individual of the nation, not merely those of 
the feudal magnates on whose initiative the quarrel was 
raised 

It must not be forgotten, however, that the truth of 
historical questions does not depend on the counting of 
votes, or the weight of authority , nor that a vigorous 
minoiity has always protested on the other side “ It has 
been lately the fashion,” Hallam confesses, '' to depreciate 
the value of Magna Charta, as if it had sprung from the 
private ambition of a few selfish barons, and redressed 
pnly some feudal abuses ” ^ It is not safe to accept, with- 
out a careful consideration of the evidence, the opinions 
cited even from such high authorities “Equality” is 
essentially a modern ideal in 1215, the various estates of 
the realm may have set out on the journey which was 
ultimately to lead them to this conception, but they had 
not yet reached their goal Eor many centuries after the 
thirteenth, class legislation maintained its prominent place * 
on the Statute Eolls, and the interests of the various 
classes were by no means always identical 

Two different parts of the Charter have a bearing on 
this question , namely, chapter 1, which explains to 
whom the rights were granted, and chapter 61, which 
declares by whom they were to be enforced John's 
words clearly tell us that the liberties were confirmed 'to 
all freemen of my kingdom and their heirs for ever” 
This opens up the crucial question — who were freemen in 
1215 ^ 

The enthusiasm, natural and even laudable in its proper 
place, although fatal to historical accuracy in its results, 
which seeks to enhance the merits of Magna Carta by 
exalting its provisions and extending their scope as widely 
as possible, has led commentators to stretch the meanmg 
of “freeman” to its utmost hmits The word has even 
been treated as embracing the entire population of 

^ Middle AgeSi II 447 See, e g Robert Brady, A Full and Olea/r 
Answer (1683) 
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England, including not only churchmen, merchants, and 
yeomen, hut even villeins as well There are reasons, 
however, for believing that it should be understood in 
a sense much more restricted, although the subject is 
darkened by the vagueness of the word, and by the 
difficulty of determining whether it bears any technical 
signification or not “ Homo,” in medieval law-Latin, 
has a peculiar meaning, and was originally used as 
synonymous with ‘"baro” — all feudal vassals, whether of 
the Crown or of mesne lords, being described as '' men ” or 
“barons” The word was sometimes indeed more loosely 
used, as may have been the case in chapter 1 Yet 
Magna Carta is a feudal charter, and the presumption 
IS in favour of the technical feudal meaning of the word 
— a presumption certainly not weakened by the addition 
of an adjective confining it to the “free” This qualify- 
ing word certainly excluded villeins, and possibly 
also the great burgess class, or many of them There 
is a passage in the Dialogus de Scaccario (dating fiom the 
close of the reign of Henry II ), in which Eichard Fitz- 
Nigel reckons even the richest burgesses and traders as 
not fully free He discusses the legal position of any 
knight {miles) or other freeman {hler homo) losing his 
status by engaging in commerce in order to make money ^ 
This does not prove that rich townsmen were ranked 
with the mllam of the rural districts , but it does 
raise a senous doubt whether in the stiict legal language 
of feudal charters the words hlem homines would be 
interpreted by contemporary lawyers as including the 
trading classes Such doubts are strengthened by a narrow 
scrutiny of those passages of the Charter m which the 
term occurs In chapter 34 the hlei homo is, apparently, 
assumed to be a landowner with a private manorial 
jurisdiction of which he may be deprived In other words, 
he IS the holder of a freehold estate of some extent — a 
great barony or, at the least, a manor In this part of 
the Charter the “freeman” is clearly a county gentleman 
"^Dialogus, II xm c 
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Is the “ freeman ” of chapter 1 something (Jifferent ? 
The question must be considered an open one , but much 
might be said in favour of the opinion that “freeman"’ 
as used in the Charter is synonymous with “ freeholder ” , 
and that therefore only a limited class could, as 
grantees or the heirs of such, make good a legal claim 
to share in the liberties secured by Magna Carta ^ 

To the question, who had authority to enforce its pro- 
visions, the Great Charter has hkewise a clear answer, 
namely, a select band or quasi-committee of twenty- 
five barons Although the Mayor of London was chosen 
among their number, it is clear that no strong support 
for any democratic interpretation of Magna Carta can be 
founded on the choice of executors , since these formed 
a distinctly aristocratic body Yet this tendency to vest 
power exclusively m an ohgarchy composed of the heads 
of great families may have been counteracted, so it is 
possible to contend, by the invitation extended by the 
same chapter to the communa toUus terrae to assist the 
twenty-five Executors against the King m the event 
of his breaking faith Unfortunately, the extreme vague- 
ness of the phrase makes it rash in a high degree to build 
conclusions on such foundations It is possible to interpret 
the words communa toUus terrae as applying merely to 
“ the community of freeholders of the land,” or even to 


^ In addition to its appearance in the two places mentioned m the text, 
the word ^‘freeman” appears in five other chapters, namely 15, 20, 
27, 30, and 39 The three last instances throw no light on the meaning 
of the vtord, smce the context of each would he satisfied either with a 
broader or with a narrower interpretation It is different, however, with 
chapter 15, where the freemen are necessarily the feudal tenants of a 
mesne lord — that is, freeholders, and ^ith chapter 20, where, m the 
matter of amercement, the freeman is distinctly contrasted with the 
villanus Further, where men of servile birth are clearly meant, they 
are described generally as 'prdbi homines (e g in chapters 20, 29, and 48), 
and m one place, chapter 26, as legaZes homines Chapter 44 mentions 
homines without any qualification It seems safe to infer that the 
Great Charter never spoke of “freemen” when it meant to mclude the 
ordmary peasantry or villagers In chapter 39 of the re issue of 1217, 
liber homo is clearly used as synonymous with freeholder ” 
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the community of barons of the land,” as well as to 
“ the community of all the estates (including churchmen, 
merchants, and commons) of the land,” as is usually done 
on no authority save conjecture Every body of men was 
known in the thirteenth century as a communa , a woid 
of exceedingly loose connotation 

So far, our investigations by no means prove that the 
equality of all classes, or the equal participation by all 
in the piivileges of the Charter, was an ideal, consciously or 
unconsciously, held by the leaders of the revolt against King 
John Magna Carta itself contains evidences which point 
the other way, namely, to the existence of class legislation 
At the beginning and end of the Charter, clauses are care- 
fully inserted to secure to the Church its '' freedom ” and 
privileges, churchmen, in their special interests, must be 
safeguarded, whoever else may suffer Benefit of clergy,” 
thus secured, implies the very opposite of '' equality before 
the law” Other interests also receive separate and privi- 
leged treatment Many, perhaps most, of the chapters 
have no value except to landowners , a few affect trades- 
men and townsmen exclusively, while chapters 20 to 22 
adopt distinct sets of rules for the amercement of the 
ordinary freeman, the churchman, and the earl or baron 
respectively — an anticipation, almost, of the later division 
into the three estates of the realm — commons, clergy, 
and lords temporal A careful distinction is occasionally 
made (for example, in chapter 20) between the freeman 
and the villein, and the latter (as will be proved later 
on) was carefully excluded from many of the benefits 
conferred on others by Magna Carta In this connection, 
it IS interesting to consider how each separate class 
would have been affected if John’s promises had been 
loyally kept 

(1) The Feudal Aristocracy Even a casual glance at the 
clauses of the Great Charter shows how prominently abuses 
of feudal rights and obligations bulked in the eyes of its 
promoters Provisions of this type must be considered 
chiefly as concessions to the feudal aristocracy — although 
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It IS true that the relief primarily intended for them 
indirectly benefited other classes as well 

(2) Churchmen The position of the Church is easily 
understood when we neglect the privileges enjoyed by its 
great men gud barons rather than gud prelates The 
special Church clauses found no place whatsoever in the 
Articles of the Barons, but bear every appearance of having 
been tacked on as an after-thought, due probably to the 
influence of Stephen Langton^ Further, they are mainly 
confirmatory of the separate Charter already twice granted 
within the few preceding months The National Church 
indeed, with all its patriotism, had been careful to 
secure its own selfish advantage before the political crisis 
arrived 

(3) Tenants of Mesne Lords When raising troops with 
the object of compelling John to grant Magna Carta by 
parade of armed might, the barons were perforce obliged to 
rely on the loyal support of their own freeholders It was 
essential that the knights and others who held under them 
should be ready to fight for their mesne lords rather than 
for the King their lord paramount It was thus absolutely 
necessary that these under-tenants should receive some 
recognition of their claims in the provisions of the final 
settlement Concessions conceived in their favour are con- 
tained in two clauses (couched apparently in no specially 
generous spirit), namely, chapters 15 and 60 The former 
limits the number of occasions on which aids might be 
extorted from sub-tenants by their mesne lords to the 
same three as were recognized in the case of the Crown 
Less than this the barons could scarcely have granted 
Chapter 60 provides generally, in vague words, that all the 
customs and liberties which John agrees to observe towards 
his vassals shall be also observed by mesne lords, whether 
prelates or laymen, towards their sub-vassals This pro- 
vision has met with a chorus of applause from modern 
writers Prof Prothero declares^ that '' the sub-tenant 
was in all cases as scrupulously protected as the 

^Cf supra, 50 de Moutfort, 17 
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tenant-m-chief” Dr Hanms Taylor^ is even more en- 
thusiastic ‘'Animated by a broad spirit of generous 
patriotism, the barons stipulated in the treaty that every 
limitation imposed for their protection upon the feudal 
rights of the king should also be imposed upon their rights 
as mesne lords in favour of the under-tenants who held of 
them '’2 It must, however, be remembered that a vague 
general clause affords less protection than a definite specific 
privilege , and that in a rude age such a general declaration 
of principle might readily be infringed when occasion 
arose The barons were compelled to do something, or to 
pretend to do something, for their under-tenants Appar- 
ently they did as httle as they, with safety or decency, 
could 

(4) Something was also done for the merchant and trad- 
%ng classes, but, when we subtract what has been read into 
the Charter by democratic enthusiasts of later ages, not 
so much as might reasonably be expected in a truly 
national document The existing privileges of the great 
city of London were confirmed, without specification, in the 
Articles of the Barons , and some slight reforms in favour 
of its citizens (not too definitely worded) were then added 
An attentive examination seems to suggest, however, that 
these privileges were carefully refined away when the 
Articles were reduced to their final form in Magna Carta 
The right to tallage London and other towns was carefully 
reserved to the Crown, while the rights of free trad- 
ing granted to foreigners were clearly inconsistent with 
the policy of monopoly and protection dear to the hearts 
of the Londoners A mere confirmation to the citizens of 
existing customs, already bought and paid for at a great 
price, seems but a poor return for the support given by 
them to the movement of insurrection at a critical moment 

English Constitution, I 383 

® Bishop Stubbs, Preface to W Coventry, II Ixxii , represents the barons, 
m tbeir fervour for abstract law, as actually supporting their own vassals 
against themselves the barons of Runnymede guard the people agamst 
themselves as well as against the common tyrant ” 



ITS CONTENTS AND CHARACTERISTICS 141 


when John was bidding high on the opposite side, and 
when their adherence was sufidcient to turn the scale The 
marvel is that so little was done for them^ 

(5) The relation of the mll&m to the benefits of the 
Charter has been hotly discussed Coke claims for him, in 
regard to the important provisions of chapter 39 at least, 
that he must be regarded as a hler homo, and therefore 
as a full participant in all the advantages of the clause^ 
This contention is not well founded Even admitting the 
relativity of the word hher in the thirteenth century, and 
admitting also that the villein performed some of the duties, 
if he enjoyed none of the rights of the free-born, still the 
formal description hler homo, when used in a feudal charter, 
cannot be stretched to cover those useful manorial chattels 
that had no recognized place in the feudal scheme of society 
or in the political constitution of England, however neces- 
sary they might be in the scheme of the particular manor 
to the soil of which they were attached 

Even if we exclude the villein from the general benefits 
of the grant, it may be, and has been, maintained that 
some few privileges were insured to him in his own name 
One clause at least is specially framed for his piotection 
The villein, so it is provided in chapter 21, must not be so 
cruelly amerced as to leave him utterly destitute , his 
plough and its equipment must be saved to him 
Such concessions, however, are quite consistent with 
a denial of all political rights, and even of all c%ml 
rights, as these are understood in a modern age The 
Crown and the magnates, so it may be urged, were only 
consulting their own interests when they left the villein 
the means to carry on his farming operations, and so to 
pay off the balance of his debts in the future The close- 

^For details, see tnfra under cc 12, 13, 35, and 41 It is instructive 
to compare these chapters with the corresponding provisions of the 
Articles of the Barons (viz articles 32, 12, and 31) The alterations 
(though slight) seem to show that some new influence affecting only the 
later document was mimical to the towns 

2 See Coke, Second Institute, p 45, ‘‘for they are free agamst all men, 
saving against their lord ” 
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ness of his bond to the lord of his manor made it impos- 
sible to crush the one without slightly injuring the other 
The villein was protected, not as the acknowledged subject 
of legal rights, but because he formed a valuable asset of 
his lord This attitude is illustrated by a somewhat 
peculiar expression used in chapter 4, which prohibited 
injury to the estate of a ward by “waste of men or 
things ’ For a guardian to raise a villein to the status 
of a freeman was to benefit the enfranchised peasant at 
the expense of his young master^ 

Other clauses both of John^s Charter and of the various 
re-issues show scrupulous care to avoid infringing the 
rights of property enjoyed by manorial lords over their 
villeins The King could not amerce other people's villeins 
harshly, although those on his own farms might be amerced 
at his discretion Chapter 16, while carefully prohibiting 
any arbitrary increase of service from freehold propertj, 
leaves by inference all villein holdings unprotected 
Then the “farms" or rents of ancient demesne might be 
arbitrarily raised by the Crown, ^ and tallages might be 
arbitrarily taken (measures likely to press hardly on the 
villein class) The villein was deliberately left exposed 
to the worst forms of purveyance, from which chapters 
28 and 30 rescued his betters The horses and imple- 
ments of the were still at the mercy of the Crown's 

purveyors The re-issue of 1217 confirms this view, while 
demesne waggons were protected, those of villeins were left 
exposed^ Again, the chapter which takes the place of 
the famous chapter 39 of 1216^ makes it clear that 
lands held in villeinage are not to be protected from 
arbitrary disseism or dispossession The villein was 
left by *the common law merely a tenant-at-will — subject 
to arbitrary ejectment by his lord — whatever meagre 
measure of protection he might obtain under the “custom 
of the manor" as interpreted by the court of the lord 
who oppressed him 

•*' GE under c 4 vnfra ^ See under c 25 infra 

®See otapter 26 of 1217 ‘^See chapter 35 of 1217 
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Even if it were possible to neglect the significance 
of any one of these somewhat trivial points, when all 
of them are placed side by side their meaning is clear 
If the bulk of the English peasantry were protected 
at all by Magna Caita that was merely because they 
formed valuable assets of their lords The Charter 
viewed them as villeins regardant” — as chattels attached 
to a manor, not as members of an English common- 
wealth ^ 

The general conclusion to be derived from this survey 
IS that, while much praise may be due to the baronial 
leaders for their comparatively liberal interest in the lights 
of others, they are scarcely entitled to the excessive lauda- 
tion they have sometimes received The rude beginnings 
of many features which have since come into prominence 
in English institutions (such as the conceptions of patriotism 
and nationality and the principles of equality before the law 
and the tender regard for the rights of the humble) may 
possibly be found in the germ in some parts of the com- 
pleted Charter, but the Articles of the Barons were what 
their name implies, a baronial manifesto, seeking chiefly to 
redress the private grievances of the promoters, and mainly 
selfish in motive 

Yet, when all deductions have been made (and it has 
seemed necessary to do this with emphasis in order to 
redress the false balance created by the exaggerations of 
enthusiasts), the Great Charter still stands out as a pro- 
minent landmark in the sequence of events which have 
led, in an unbroken chain, to the consolidation of the 
English nation, and to the establishment of a free and con- 
stitutional form of polity upon a basis so enduring that, 

» 

Stubbs takes an entirely different view While admitting that 
there is “so little notice of the villems m the charter,” he explains the 
omission apparently on two distinct grounds, (1) that they had fewer 
grievances to redress than members of other classes, and (2) that they 
participated m all the grants from which they were not specially excluded 
^ ‘ It was not that they had no spokesman, but that they were free from the 
more pressing grievances, and benefited from every general provision ” 
Brefac© to W Goventry, II , Ixxiii 
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after mere than eight centuries of growth, it still retains 
the vigour and the buoyancy of youth 

IV Magna Carta an Estimate of its Value 

No evidence survives to show that the men of John’s 
reign placed any excessive or exaggerated importance on 
the Great Charter , but, without a break since then, 
the estimate of its worth steadily increased until it came 
to be regarded almost as a fetish among English lawyers 
and historians No estimate of its value can be too high, 
and no words too emphatic or glowing to satisfy its 
votaries In many a time of national crisis, Magna Carta 
has been confidently appealed to as a fundamental law 
too sacred to be altered — as a talisman containing some 
magic spell, capable of averting national calamity 

Are these estimates of its value justified by facts, or 
are they gross exaggerations ? Did it really create an 
epoch in English history ? If so, wherein did its import- 
ance exactly lie ^ 

The numerous factors which contributed towards the 
worth of Magna Carta may be distinguished as of two 
kinds, intrinsic and extrinsic (1) Its intrinsic value 
depends on the nature of its own provisions The re- 
forms demanded by the barons and granted by this 
Charter were just and moderate The avoidance of all 
extremes tended towards a permanent settlement, since 
moderation both gams and keeps adherents Its aims 
were practical as well as moderate, the language in 
which they were framed, clear and straightforward A 
high authority has described the Charter as “ an intensely 
practical document”^ This is an essentially 

Englislf characteristic, and strikes the key-note of almost 
every great movement for reform which has held a perma- 
nent place in English history Closely connected with 
this feature is another — the essentially legal nature 
of the whole As Magna Carta was rarely absent from 
the minds of subsequent opponents of despotism, a practical 
^ Prof F W Maitland, Social England^ 1 , 409 
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and legal direction was thus given to the efforts of 
Englishmen in many ages^ Therein lies another English 
characteristic While democratic enthusiasts in France 
and America have often sought to found their rights and 
liberties on a lofty but unstable basis of philosophical 
theory embodied m Declarations of Eights , Englishmen 
have occupied lower but surer ground, aiming at practical 
remedies for actual wrongs, rather than enunciating theo- 
retical platitudes with no realities to correspond 

Another intrinsic merit of the Charter was that it 
made definite what had been vague before Definition 
IS a valuable protection for the weak agamst the strong , 
whereas vagueness increases the powers of the tyrant 
who can inteipiet while he enforces the law Misty rights 
were now reduced to a tangible form, and could no longer 
be broken with so great impunity Magna Carta con- 
tained no crude innovations, and confirmed many principles 
whose value was enhanced by their antiquity Zing John, 
in recognising parts of the old Anglo-Saxon customary 
law, put himself in touch with national traditions and the 
past history of the nation 

Further, the nature of the provisions bears witness 
to the broad basis on which the settlement was intended 
to be built The Charter, notwithstanding the prominence 
given to redress of feudal grievances, redressed other 
grievances as well In this, the influence of the Church 
and notably of its Primate, can be traced Some little 
attention was given to the lights of the under-tenants also, 
and even to those of the merchants, while the villein and 
the alien were not left entirely unprotected Thus the 
settlement contained in the Charter had a broad basis in 
the affection of all classes ' 

(2) Part of the value of Magna Carta may be traced to 
extrinsic causes , to the circumstances which gave it birth — 
to its vivid historical setting The importance of each 

iCf Gneist, Const mst , Chapter XVIII ‘‘By Magna Carta English 
history irrevocably took the direction of securing constitutional liberty 
by administrative law ” 

K 
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one of iJuS provisions is emphasized by the object-lessons 
which accompanied its inauguration The whole of Chris- 
tendom was amazed by the spectacle of the King of a 
great nation obliged to surrender at discretion to his own 
subjects, and that, too, after he had scornfully rejected all 
suggestions of a compromise The fact that John was 
compelled to accept the Charter meant a loss of royal 
prestige, and also great encouragement to future rebels 
What once had happened, might happen again , and the 
humiliation of the King was stamped as a powerful image 
on the minds of future generations 

Such considerations almost justify enthusiasts, who hold 
that the granting of Magna Carta was the turning-point 
m English history Henceforward it was more difficult 
for the king to invade the rights of others Where 

previously the vagueness of the law lent itself to evasion, 
its clear re -statement and ratification in 1215 pinned 
down the king to a definite issue He could no longer 
plead that he sinned in ignorance, he must either keep 
the law, or openly defy it — ^no middle course was possible 
When all this has been said, it may still be 

doubted whether the belief of enthusiasts in the ex- 
cessive impoitance of Magna Carta has been fully 

justified Many other triumphs, almost equally important, 
have been won m the cause of liberty, and under cir- 
cumstances almost equally notable , and many statutes 
have been passed embodying these Why then should 
Magna Carta be invariably extolled as the palladium of 
English liberties ^ Is not, when all is said, the extreme 
merit attributed to it mainly of a sentimental or imagi- 
native nature ^ Such questions must be answered partly 
m the affirmative Much of its value does depend on 

sentiment Yet all government is, in a sense, founded 
upon sentiment — sometimes affection, sometimes fear 
Psychological considerations are all-powerful in the practical 
affairs of life Intangible and even unreal phenomena 
have played an important part in the history of every 
nation The tie that binds the British colonies at the 
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present day to the Mother Country is largely one of 
sentiment , yet the troopers from Canada and New Zealand 
who responded to the call of Britain in her hour of need 
produced practical results of an obvious nature The 
element of sentiment in politics can never be ignored 
It is no disparagement to Magna Carta, then, to confess 
that part of its power has been read into it by later 
generations, and lies in the halo, almost of romance, which 
has gradually gathered round it in the course of centuries 
It became a battle cry for future ages, a banner, a rallying 
point, a stimulus to the imagination Foi a king, there- 
after, openly to infringe the promises contained m the Great 
Charter, was to challenge the bitterness of public opinion 
— to put himself palpably m the wrong For an aggrieved 
man, however humble, to base his rights upon its terms 
was to enhst the warm sympathy of all Time and again, 
from the Barons' Wai against Henry III to the days of 
John Hampden and Oliver Cromwell, the possibility of 
appealing to the words of Magna Carta has afforded a 
practical ground for opposition , an easily intelligible prin- 
ciple to fight for, a fortified position to hold against the 
enemies of the national freedom The exact way in which 
this particular document — dry as its details at first sight 
may seem — ^has, when considered as a whole, fired the 
popular imagination, is difficult to determine Such a 
task lies rather within the sphere of the student of 
psychology than of the student of history, as usually con- 
ceived However difficult it may be to explain this phe- 
nomenon, there is no doubt of its existence The importance 
of the Great Charter, originally flowing both from the in- 
trinsic and from the extrinsic features already described, 
has greatly increased, as traditions, associations, and 
aspirations have clustered more thickly round it These 
have augmented m each succeeding age the reverence m 
which it has been held, and have made ever more secure 
its hold upon the popular imagination 

Thus Magna Carta, in addition to its legal value, has 
a political value of an equally emphatic kind Apart from 
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and beyond the salutary effect of the many useful laws it 
contained, its moral influence has contributed to a marked 
advance of the national spirit, and therefore of the national 
liberties A few of the aspects of this advance deserve to 
be emphasized The Xmg, by granting the Charter in 
solemn form, admitted that he was not an absolute ruler — 
admitted that he had a master over him in the laws which 
he had often violated, but which he now swoie to obey 
Magna Carta has thus been truly said to enunciate and 
inaugurate the reign of law or the rule of law ” in 
the phrase made famous by Professor Dicey ^ 

It marks also the commencement of a new grouping of 
political forces in England, indeed without such a re- 
arrangement the winmng of the Chartei would have been 
impossible Throughout the reign of Richard I the old 
tacit understanding between the king and the lower classes 
had been endangered by the heavy drain of taxation, but the 
actual break-up of the old alliance only came m the crisis 
of John's reign Henceforward can be traced a gradual 
change in the balance of parties in the commonwealth No 
longei are Crown and people united, in the name or law and 
order, against the baronage, standing for feudal disintegra- 
tion The mass of humble freemen and the Church are for 
the moment in league with the barons, in the name of law 
and order, against the Crown, recently become the chief 
law-breakei 

The possibility of the existence of such an alliance, even 
on a temporary basis, involved the adoption by its chief 
members of a new baronial pohcy Hitherto each great 
baron had aimed at his own independence or aggrandise- 
ment, striving on the one hand to gam new franchises for 
himself, or to widen the scope of those he already had, 
and on the other to weaken the king and to keep him out- 
side these franchises This policy, which succeeded both in 
France and in Scotland, had before John's reign already 
failed signally in England, and the English barons now, on 
the whole, came to admit the hopelessness of renewing the 
^ A V Dicey, Law of the ConstituUon, Part II 
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struggle for feudal independence They substituted for 
this ideal of an earlier age a more piogressive policy The 
king, whose interference they could no longer hope com- 
pletely to shake off, must at least be taught to interfere 
justly and according to lule ^ he must walk only by law and 
custom, not by the caprices of his evil heart The barons 
sought henceforward, to control the royal power they 
could not exclude , they desired some determining share 
in the national councils, if they could no longer hope to 
create little nations of their own within the four corners of 
their fiefs Magna Carta was the fruit of this new policy 

It has been often repeated, and with truth, that the 
Great Charter marks also a stage in the growth of national 
unity or nationality Here, however, it is necessary to 
guard against exaggeration It is merely one movement 
in a process, rather than a final achievement We must 
somewhat discount, while still agreeing in the main with, 
statements which declare the Charter to be "'the first 
documentary proof of the existence of a united English 
nation or with the often-quoted words of Dr Stubbs, 
that "The Great Charter is the first great public act of 
the nation, after it has realised its own identity”^ 

A united English nation, whethei conscious or uncon- 
cious of its identity, cannot be said to have existed in 
1215, except under several qualifications The conception 
of “nationality,"’ in the modern sense, is of comparatively 
recent origin, and requires that the lower as well as the 
higher classes should be comprehended within its bounds 
Further, the coahtion which wrested the Charter from the 
royal tyrant was essentially of a temporary nature, and 
quickly fell to pieces again Even while the alhance con- 
tinued, the interests of the various classes, as has been 

' Const Hist , I 571 Of Ibid , I 583, ‘‘ The act of the united nation, 
the church, the barons, and the commons, for the first time thoroughly at 
one ” Who were “ the commons ” in 1215 ’ The question is a difficult 
one to answer Of also Mr Prothero, Simon de Montfort^ 18, The spirit 
of nationality of which the chief portion of Magna Carta was at once the 
product and the seal ” 



150 MAGNA CARTA ITS FORM AND CONTENTS 

already shown, were far from identical Political rights 
were treated as the monopoly of the few (as is evidenced 
by the retrograde provisions of chapter 14 for the compo- 
sition of the Commune concihum ) , and civil rights were far 
from universally distributed The leaders of the “ national ’’ 
movement certainly gave no 'political rights to the despised 
villeins, who compiised more than thiee quaiteis of the 
entire population of England , while their civil rights weie 
almost completely ignored in the provisions of the Charter 

Magna Carta undoubtedly marked one step, an important 
step, in the process by which England became a nation , but 
that step was neither the first nor yet the final one 

V Magna Carta Its defects 

The great weakness of the Charter lay m this, that no 
adequate sanction was attached to it, m order to ensure the 
enforcement of its provisions The only expedient sug- 
gested for compelling the King to keep his promises was of 
a nature at once clumsy and revolutionary, and entirely 
worthless considered as a working scheme of government 
Indeed, it was devised not so much to prevent the King 
from breakmg faith as to punish him when he had done so 
In other words, no piopei constitutional machinery was 
invented to turn the legal theories of Magna Carta into 
practical realities In its absence, we find what has some- 
times been described as ‘‘a nght of legalized lebellion” 
conferred on an executive committee of twenty-five of the 
King’s enemies 

This IS the chief defect, but not the only one Many 
minor faults and omissions may be traced to a similar root 
All the great constitutional principles are in reality con- 
spicuously absent The importance of a council or embryo 
parhament, constituted on truly national lines (of which 
some glimmerings can be traced in 1213), the right of 
such a body to influence the King’s policy in normal times 
as well as in times of crisis, the doctrine of ministerial 
responsibility (already dimly foreshadowed in the reign of 
Richard) , the need of distinguishing the various functions 



MAGNA CARTA ITS DEFECTS 151 

of government, legislative, judicial, and administrative — all 
these cardinal piinciples are completely ignored by the 
Charter Not one of its many clauses affords evidence that 
the statesmen of the day had any conception, even of a 
rudimentary nature, of the principles of political science 
Only five of the si\ty-three chapters can be said to bear 
directly on the subject of constitutional (as opposed to 
purely legal) machinery, and most of these do so only inci- 
dentally, namely, chapters 14, 21, 39, 61, and 62 

The Oommune Concihum is indeed mentioned, and its 
composition and mode of summons are clearlv defined m 
chapter 14 But it must be lemembered that this chapter 
appeals as a mere afterthought, — as an appendix to 
chapter 12 , its incidental natuie is proved by the fact 
that it has no counterpart m the Articles of the Barons 
The rebel magnates were vitally inteiested m the narrow 
question of scutage, not in the wide possibilities involved m 
the existence of a national council The Commune Con- 
c%l%um was dragged into the Charter, not on its own 
merits, but merely as a convenient method of preventing 
the arbitrary increase of feudal exactions That this was 
so, IS further proved by the fact that both parties were 
content to omit all mention of the Council fi om the re-issue 
of 1217, when an alternative way of checking the arbi- 
trary increase of scutage had been devised 

If the flamers of John’s Magna Carta had possessed any 
grasp of constitutional principles, they would gladly have 
seized the oppoitunity afforded them by the mention, however 
incidentally, of the Common Council, in chapters 12 and 
14, in order to define most carefully the powers which 
they claimed for it On the contrary, no list of its 
functions is drawn up , nor do the words of the Charter con- 
tain anything to suggest that it exercised any powers other 
than that of consenting to scutages and aids Not a word 
IS said of any right inherent in the Council to a share 
in legislation, to control or even to advise the Executive, 
or to concur in choosing the great ministers of the Crown 
Neither delibeiative, admmistrative, nor legislative powers 
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are secured to it, while its control oTer tai^ation is strictly 
limited to the right to veto scutages and aids — that is 
to say, it only extends over that very narrow class of 
exactions which affected the military tenants of the Crown 
It IS true that chapters 2 1 and 3 S may possibly be read 
as confirming the judicial power of the Council in a certain 
limited group of cases Earls and barons are not to be 
amerced except by their peers {per paies suos), and the 
natural place for these ‘‘equals” of a Crown vassal to 
assemble for this purpose would he the Commune Concilium 
This, however, is merely matter of inference, chapter 21 
makes no mention of the Conncil , and it is equally 
possible that its requirements would be met by the pre- 
sence among the of&cials of the Exchequer of a few 
Crown tenants^ Similar reasoning applies to the pro- 
visions of chapter 39 (protecting the persons and property 
of freemen, by insisting on the necessity of a “ trial by 
peers ”) so far as they affect earls and barons 

It IS clear that the leaders of the opposition in 1215 
did not consider the constitutional powers of a national 
Parliament the best safeguard of the rights and liberties 
theoretically guaranteed by the Charter Only one practical 
or constitutional expedient seems to have occurred to 
them, namely, that embodied in chaptei 61 Twenty-five 
barons were to be appointed by their fellow-barons to 
act as Executors of the Charter , but their functions 
were apparently only to be called into play m the event 
of King John or his officers breaking any of the pro- 
visions of the Charter If this occurred, intimation might 
be made to a smaller sub-committee of four, chosen from 
the twenty-five, and these four would straightway ask the 
King to redress the grievance complained of If this was 
not done within forty days, John granted to the Committee 
of twenty-five, assisted by “the wtole community of the 
realm,” the right practically to make war upon him He 
conferred on them in the most exphcit terms full power 
“ to distrain and distress us in all possible ways, by seizing 
^This IS tlie view of Mr L O Pike, Reuse of Lords, 204 
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our castles, lands, possessions, and in any other way they 
can, until the grievances are redressed according to their 
pleasure ” 

Such a provision can hardly be described as constitu- 
tional, since it is rather the negation of all constitutional 
principles — nothing more nor less than legahzed rebel- 
lion Provision is made not for the orderly conduct 
of government, but rather to provide an organization for 
making war upon the king in certain abnormal circum- 
stances which are defined Such a scheme was clearly 
impracticable, and the fact that it recommended itself as 
a possible expedient to the barons speaks eloquently of 
then complete ignorance of the most elementary principles 
of the science of government Civil wai levied on a 
warrant granted beforehand by the king is treated as 
a constitutional expedient for the redress of particular 
grievances as they arise ^ 

The same inability to devise practical remedies for 
specific evils may be traced m several minor clauses of 
the Charter^ When John promised in chapter 16 that no 
one should be compelled to do greater service than had been 
formerly due from any holding, no attempt was made, in 
case of dispute, to provide constitutional machinery to define 
what such service actually was , while chapter 45 , pro- 
viding that only men who knew the law, and meant to 
keep It, should be made justiciars, sheriffs or bailiffs, 
laid down no criterion of fitness, and contained no sugges- 
tion of any way in which so laudable an ambition might 
be realized 

Thoughtful and statesmanlike as were the provisions of 
Magna Carta, and wide as was the ground they covered, 

^ Details of this scheme, and a fuller discussion of its defects will he 
found 'mfra. under chapter 61 

2 Magna Carta has been described, in words already q^noted with 
approval, as ‘‘an intensely practical document,” Professor Maitland, 
Social England, I 409, hut this requires some qualification If it was 
practical in preferring the condemnation of definite practical grievances to 
the enunciation of philosophical principles, it was unpractical m omitting 
to provide machinery for giving effect to its provisions 
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many important omissions can be pointed out Some 
crucial questions seem not to have been foreseen, and 
others, foi example the liability to foieign service, were 
deliberately shelved^ — thus leaving room for future mis- 
understandings The praise, justly earned, by its frameis 
for the care and precision with which they defined a 
long list of the moie crying abuses, must be qualified in 
view of the failure to provide procedure to prevent their 
lecurrence Men had not yet learned the force of the 
maxim, so closely identified with all later leform move- 
ments in England, that a right is valueless without an 
appropriate remedj to enforce it^ 

VI Magna Carta Value of Traditional Interpretations 

The Great Charter has foimed a favourite theme for 
orators and politicians in all periods of English history, 
partly because of its mtimsic merit, partly because of the 
dramatic background of its historical setting, but chiefly 
because it has been, from the time of its inception down to 
the present day, a rallying cry and a protecting bulwark 
in every crisis which threatened to endanger the national 
liberties 

The uses to which it has been put, and the interpreta- 
tions which have been read into it, are so numerous and 
so varied, that they would require a sepaiate treatise to do 
them justice Not only was Magna Carta, as will be 
shown in some detail m a later section, frequently re- 
issued and confiimed, but its provisions have been asserted 
and re-asserted time after time, m Parliament, in the 
courts of justice, and in institutional works on juris- 
prudence Its influence has thus been threefold , and any 
attempt to explain its bearing on the subsequent history 
of English liberties would require to distinguish between 

^ Except m so far as affected by cc 12 and 16 

^Mr Protbero estimates much more highly the constitutional value of 
Magna Carta The constitutional struggles of the following half century 
would to a great extent have been anticipated had it retamed its origmal 
form ’’ — Simon de Montfort, 14 
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these three separate and equally important aspects (1) It 
has supplied a powerful instrument in the hands of poli- 
ticians, especially of the leaders of the House of Commons 
in the seventeenth century, when waging the battle oi 
constitutional freedom against the Stewart dj nasty (2) Its 
legal aspect has been as important as its pohtical one, since 
it has been cited in innumerable litigations before the 
vaiious couits of law In the course of legal debate and 
of judicial opinions, it has been the subject of many and 
conflicting interpi stations, some of them accurate and some 
erroneous (3) Pinally, it has been discussed in many 
commentaries either exclusiveh devoted to its elucidation 
or else treating of it incidentally m the course oi geneial 
expositions of the law of England 

An exhaustive search thioughout the seven centuiies 
which sepaiate us from 1215 for instances in which Magna 
Carta has appeared in the arena of politics, on the judicial 
bench, or in legal treatises would prove a gigantic task, but 
could hardly fail to illustrate the inestimable services it 
has rendeied to English liberties 

In tlie light of the important part which Magna Carta 
has thus played throughout many centuiies of English 
history, it need not excite wondei that the estimation in 
which it was held, high as that was fiom a very eail} 
period, has gradually increased, until it has overstepped 
all due bounds, and has become utterly exaggerated and 
distorted While some sympathy may be felt for such 
extiavagant admiration, not unnatural in the circumstances, 
it IS clearly the duty of the commentator to correct false 
impressions It is well to pomt out that no document 
of human origin can be really worthy of the excessive 
eulogy of which the Great Charter has been made the 
subject , unfortunately, it has more frequently been de- 
scribed m terms of inflated rhetoric than of sober methodical 
analysis ^ 

^Extravagant estimates of its value will readily occur to anyone 
acquamted with the literature of the subject Eor example, Sir James 
Mackintosh {History of EnglaTid, I 218, edn of 1853) declares that we 
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Nor has this tendency to unthinking adulation been 
entirely confined to populai writers , judges and institu- 
tional authors, even Sir Edward Coke himself, have too 
often lost the faculty of critical and exact scholarship 
when confronted with the virtues of the Great Charter 
There is scarcely one great principle of the English con- 
stitution of the present day, or indeed of any constitution 
in any day, calculated to secure national liberties, or other- 
wise to win the esteem of mankind, which has not been 
read by commentatois into the provisions of Magna Carta 
In particular, the political leaders of the seventeenth and 
eighteenth centuries discovered among its chapters every 
important reform which they desired to introduce into 
England, thereby disguising the revolutionary nature of 
many of their projects by dressing them in the garb of 
the past 

Many instances of the constitutional principles and 
institutions, with the origin of which successive commen- 
tators have erroneously credited the Great Charter, will be 
expounded under the appropriate chapters of the sequel 
It will be sufficient in the meantime to enumerate trial 
by WY j fbe right of every prisoner to obtain a writ of 
Habeas Corpus, the abolition of all arbitrary imprison- 
ment at the king’s command, the complete prohibition 
of monopolies , the enunciation of a close and indissoluble 
tie between taxation and representation, equality of all 
and sundry before the law , a manured conception of 
nationahty, embracing high and low, freeman and villein 
alike all these, and more, have been discovered in various 
clauses of the Great Charter^ 

are “bound to speak witb reverential gratitude of the authors of the Great 
Charter To have produced it, to have preserved it, to have matured it, 
constitute the immortal claim of England upon the esteem of mankind 
Her Bacons and Shakespeares, her Miltons and Newtons, etc , etc 
Such uncritical eulogy contributes nothing to the understanding of 
Magna Carta 

1 Edmund Burke (Worhs, II 53, edn of 1837, Boston) credits Magna 
Carta with creatmg the House of Commons ’ Magna Oharta, if it did 
not give us originally the House of Commons, gave us at least a House of 
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If these tendencies to excessive and sometimes ignorant 
praise have been unfortunate from one point of view, they 
have been most fortunate from another The legal and 
political aspects must be sharply contrasted On the one 
hand, the vague and inaccurate words used in speaking 
of the Charter even by great lawyers, such as Coke 
(not necessarily equally great as historians, living as they 
did in an age when the science of history was unknown), 
have not only obscuied the bearing of many chapters, 
but have done a distinct injury to the study of the de- 
velopment of English law On the other hand, as the 
mistakes made in commenting on the Chaitei have been 
almost entirely due to a laudable desire to extend as 
widely as possible its provisions in favour of individual 
and national liberties, and to magnify generally its im- 
portance, the service these very errors have done to the 
cause of constitutional progress is measureless If political 
bias has coloured the interpretation placed on many of the 
most famous clauses, the ensuing benefit has accrued not to 
any one narrow party or faction, not to any separate class 
or inteiest, but rather to the entire body politic and to the 
cause of national progress in its widest and best develop- 
ments 

Thus the histoiian of Magna Carta, while bound to 
correct estimates now seen to be erroneous in the light of 
modern research, cannot afford to despise or under-estimate 
the value of traditional mterpietations The meanings 
which have been read into it by the learned men of 
later ages, and which have been acquiesced in by public 
opinion of the day, have had an equally potent effect 
whether they were historically well founded or ill founded 
The stigma of being banned by the Great Charter was 
usually too great a burden for any institution or line 

Commons of weight and consequence As wiU be shown in the sequel, 
chapter 14 of the Great Charter (the only one bearing on the subject) is in 
reality of a reactionary nature, confining the right of attendance at the 
commune conctUum to the freeholders of the Crown and departing from 
the precedent of two years earlier, which mtroduced representatives of 
each county 
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of policy to bear If the belief prevailed that an abuse 
complained of was leaUy prohibited by Magna Carta, the 
most arbitraiy king had difficulty in finding judges who 
would declare it legal, or trustworthy ministers who would 
pel severe in enfoicing it The prevalence of such a belief 
was the mam point, whether it was well or ill founded 
was, for political purposes, quite immaterial The great- 
ness of Magna Carta lies not so much in what it was to 
its framers m 1215, as in what it afterwards became to 
the political leaders, to the judges and lawyers, and to the 
entire mass of the men of England in later ages 

VII Magna Carta Its traditional relation to Trial 
by Jury 

One persistent erioi, universally adopted for many cen- 
turies, and e\en now hard to dispel, is that the Great 
Charter granted or guaranteed trial by jury ^ This belief, 
however, which has endured so long and played so pro- 
minent a part in political theory, is now held by all com- 
petent authorities to be entirely unfounded Not one of 
the three forms of a modern jury trial had taken definite 
shape in 1215, although the root principle from which 
all three subsequently grew had been in constant use since 
the Norman Conquest Heniy II , indeed, had done much 
towards developing existing tendencies in the direction of 
all three of its forms, namely, of the grand jury, the petty 
criminal jury, and the jury of civil pleas 

Magna Carta, embodying as it does many of the innova- 
tions of Henry of Anjou, necessarily contains indications 
of the existence of these tendencies Yet, as these occur 
incidentally in various provisions of unconnected chapters, 
and as they cannot readily be recognized, on account of the 
technical language m which they are usually couched and the 
apparently trivial points of legal procedure to which they 
relate, it seems well to preface the separate consideration 

^The source of this error was the identification of the jud^ciwm 
panum of chapter 39 with 3 ury trial This mistake is fully refuted 
tnfra, under that chapter 
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of each of them under its appropriate chapter, by a short 
account of their mutual relations This will conduce 
to a clear understanding alike of trial by jury and of the 
Great Chartei itself 

Jury trial in each of the three forms in which it is 
known to modern English law is able to trace an unbroken 
pedigree (though by three distinct lines of descent) from 
the same ancestoi, namely, from that principle known as 
^ecogmUo or %nqmsiUo, which was introduced into England 
by the Normans, and was simply the practice wheieby the 
Crown obtained information on local affairs from the sworn 
testimony of local men While thus postulating a foreign 
origin for this ''palladium of English liberties,” we are 
afforded consolation by the lemembrance of a fact which 
some modern authorities aie too much inclined to neglect, 
namely, that the soil was prepared by Anglo-Saxon labour 
for its planting^ 

The old English institution of the frithborh — the prac- 
tice of binding together little groups of neighbours for 
preservation of the peace — and the custom of sending 
representatives of the villages to the Hundred Courts, had 
alike accustomed the natives to corporate action and formed 
in some sort precedents for what their Norman masters 
compelled them to do, namely, to give their evidence on 
local matters jointly and on oath Eurthei, one form of 
the jury — the jury of accusation — ^is clearly foreshadowed 
(in spite of the complete breach of continuity in the mter- 
vening period) by the directions given to the twelve senior 

^The theory now generally accepted that the origin of trial by 
jury must be sought in procedure mtroduced by the Norman Dukes 
and not in any form of popular Anglo Saxon institutions is ably 
mamtained by Pollock and Maitland, I 119, and by the late Professor 
J B Thayer, Evidence, p 7 Undoubtedly their conclusions are in 
the mam correct , but m their natural desire to remove misconceptions, 
they are possibly guilty of some slight exaggeration Trial by jury 
may have had more than one root, and a full appreciation of the 
value of the Norman contribution need not lead to the total neglect 
of the Anglo Saxon one Accepted conclusions in this respect might 
profitably be supplemented by the opinions of Dr Hanms Taylor, 
English Constitidion, I 308 and I 323 
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thegns *of each Wapentake by a well-known law of Ethel- 
red Yet the credit of establishing the jury system as a 
fundamental institution in England is undoubtedly due to 
the Norman and Angevin kings, although they acted in 
their own inteiests and not in those of their oppressed 
subjects, and although they had no clear vision of the 
ultimate consequences of what they did The uses to 
which the Inguisiho was put by William and his sons in 
framing Domesday Booh, collecting information about existing 
laws, and dispensing justice, have already been discussed^ 

It was reseived for Henry II to start the institution 
on a further career of development, he it was who thus 
laid the foundations of the modern jury system Strangely 
enough, he did this not merely in one of its forms, but 
in all three of them 

(1) In re-orgamzmg machinery for the suppression and 
punishment of crime by the Assizes of Clarendon and 
Northampton, he established the general principle that 
criminal trials should (in the normal case) begin with 
foimal indictment of the accused by a lepresentative body 
of neighbours sworn to speak the truth ^ This was meiely 
a systematic enforcement of one of the many forms of 
%nqms%t'w already in use, from that date onwards the 
practice so estabhshed has been followed in England 
Criminal prosecution cannot be begun on mere suspicion 
or irresponsible complaints The jury of accusation (or 
presentment) may be said to have been instituted in 1166, 
and has continued in use ever since, passing by an unbroken 
course of development mto the grand jury of the present 
day ^ 

^ See sitpra, pp 105 6 

^See Pollock and Maitland, I 131 It was part of Henry’s policy 
to substitute indictment by a representative jury for the older appeal 
by the wronged individual or his surviving relatives The older pro 
cedure, however, was not completely abolished though looked upon 
with disfavour Its continuance and also its unpopularity may both 
be traced m chapter 54 of Magna Carta See infra 

^ Chapter 38 of Magna Carta, according to a plausible interpretation of 
an admittedly obscure passage, seems to insist on the necessity of such 
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(2) By insisting that the ordeal was the only adequate 
test of an accused man’s guilt or innocence, Henry un- 
consciously prepared the way for a second form of jury 
When the fouith Lateran Council in the very year of Magna 
Carta forbade priests to countenance ordeal by their presence 
or blessing, a death-blow was really dealt to that form of 
procedure or test/’ since it depended for its authority on 
superstition A canon of the Church had thus suddenly 
struck away the pivot on which Henry had made his entire 
criminal system to revolve Some substitute required 
urgently to be devised It was to supply this that the 
petty jury (or its rude antecedent) came into existence 
The man who had been publicly accused as jpiesumally 
guilty by the voice of his neighbours, was asked if he was 
willing to stand or fall by a further and final reference 
to the oath of a second jury of neighbours This second 
verdict, then, was the new '"test” or "'law” substituted, 
if the accused man agreed, for his old right of proving 
himself innocent by the ordeal By obscure steps, on 
which those best entitled to speak with authority are not 
yet agreed, this jury, giving a second and final verdict, 
gradually developed into the criminal jury of twelve, the 
petty jury of to day, the characteristics of which are well 
known and which has had so important an influence on 
the development of constitutional liberties in England, and 
even, it is said, on the national character 

Another expedient of Henry’s invention must have aided 
the movement in the direction of the criminal jury, namely, 
the writ de odio et atia by applying for which a man 
" appealed ” or accused of a crime might substitute what 
was practically a jury’s verdict for the “battle” which had 
previously, in the normal case, followed “ appeal ” as a 
matter of course ^ 

(3) The Civil Jury owes its origin to quite a different 
set of reforms, though inaugurated by the same reformer^ 

AH accusation by the jury — ^*7ion sine testibiM Jideltbus ad hoc 

mdtLChs ” 

^ For fuller details see infra under chapter 36, and supra p 108 

L 
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Among the evil legacies left to Henry II from Stephen’^ 
reign, not the least troublesome were the numerous claims 
advanced by rival magnates to the various estates and 
franchises which had been bestowed with equally lavish 
hands, but on different persons, by Matilda and Stephen 
Henry realized the urgent need of giving his realm rest 
by protecting vested interests and by introducing a more 
rational expedient than trial by combat foi deciding 
between rival claimants to landed estates Here again 
he had recourse to a new development of ''inquisition’' 
In such cases an option was given to the defendant (the 
man in possession, the man with a vested interest which 
deserved protection), to refer the question at issue to the 
verdict of local recognitors, twelve knights or freeholders 
in this case, and therefore men of some position The 
name " Assize ” was, for reasons to be immediately explained, 
applied alike to the procedure itself and to the twelve 
neighbours who gave the verdict 

This new expedient, perhaps because it was looked on 
with suspicion as an mnovation of a violent and revolu- 
tionary nature, was applied at first only to a few special 
cases, namely, to certain disputes as to vested interests 
in land It was used to settle claims of ultimate title — 
the out-and-out ownership of the land — and then it was 
known as the Grand Assize, it was also used to settle 
a few well-defined groups of pleas of disputed possession, 
and then it was known as a Petty Assize (of which there 
were, however, three distinct and well-known varieties)^ 
In these cases, the defendant could escape " battle ’’ 
and compel the plaintiff, even against his will, to submit 
his claim to the verdict of the recognitors This new- 
fangled privilege of the defendant had no basis in the 
ancient custom of the land, but depended solely on loyal 
prerogative The king, by a high-handed act of power, 
thus favoured the defendant, by depriving the claimant 

^ These three Petty Assizes are mentioned by name in c 18 of the 
Great Charter, and under that heading the entire subject is more fully 
discussed See vnjra 
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of that remedy which was his right by feudal law, namely, 
the resort to the legal duel It was because the new 
procedure was thus founded on a royal Ordmance, that 
the name '' Assize” was applied to it The assisa was 
a remedy strictly confined to four groups of pleas 

By consent of doth parties, however, disputes of almost 
every description might be similarly determined, being 
referred (under supervision of the king’s judges) to the 
verdict of local recognitors, usually twelve in number, 
who were then known as a jwiata (not an assisa, the two 
being strictly opposed to each other) While the ass%sa 
was narrowly confined to a few types of cases, the jumta, 
since it favoured neither party, was a flexible remedy capable 
of indefinite expansion, and thus soon became the more 
popular and the more important of the two Yet the 
ancient asma and the ancient jurata, always closely 
connected, and resembling each other in most essential 
features, can both claim to be ancestors of the modern 
civil "‘jury,” — the name of the more popular institution 
having survived Magna Carta, in providing for the fre- 
quent holding of the three Petty Assizes, marked a stage 
in the development of the Civil Jury, while, in enforcing 
the criminal procedure of Henry Plantagenet, and guarding 
it from abuse, the Charter had also a vital bearing on 
the genesis of the Grand Jury and the Petty Jury alike 
These scattered and incidental references to tendencies 
still vague and indefinite must not, however, be misread 
as a reference to the definite procedure into which at a 
later date they coalesced Magna Carta does not promise 
“tnal by jury” to anyone 



PART IV 

HISTOEIOAL SEQUEL TO MAGl^A CAETA 

I Re-issues and Confirmations of the Great Charter 

While King John had accepted the reforms contained in 
Magna Carta unwillingly and insincerely, the advisers of 
his son accepted them m good faith Thiee re-issues of 
the Charter were granted in 1216, in 1217, and in 1225, 
and these were followed by many confirmations, a full 
account of which would involve a complete political and 
legal history of England The scheme of this Historical 
Introduction is restricted to the narration of such facts as 
have a diiect bearing on the genesis and contents of the 
Charter of John Yet no account of Magna Carta would 
be complete without some notice of the more impoitant 
alterations contained m these three re-issues 

On 28th October, 1216, Henry of Winchester, was 
crowned at Gloucester before a small assemblage^ The 
young Kmg took the usual oath as directed by the Bishop 
of Bath, and he also performed homage to the Pope’s 
representative Gualo, for the King of England was now the 
vassal of Eome At a Council held at Bristol, on 11th 
November, William Marshal, Earl of Pembroke, was ap- 
pointed Hector reg%s et regm , and, next day, the Charter was 
re-issued in the King’s name This was a step of extreme 
importance, marking the acceptance by those m power for 
the tune bemg of the programme of the baronial opposition 
^ See Anmls of Waverley^ p 286, and Stubbs, Const Hist , II 18 
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The Charter in its new form was really a Inamfesto 
issued by the moderate men who rallied round the throne 
of the yoimg Bang , it may be viewed m two aspects, as a 
declaration by the Regent and his co-adjutors of the policy 
on which they accepted office, and as a bid for the support 
of the barons who still adhered to the faction of the French 
prmce Its issue was, indeed, dictated by the ciucial 
situation created by the presence in England of Piince 
Louis of France supported by a foreign army and by a 
large faction of the English barons who had swoin homage 
to him as then king It was, therefoie, framed in terms 
likely to conciliate such of the opposition as were still open 
to conciliation Yet the new Charter could not be a 
veibatim le-issue of the old one Vital alterations were 
required by the altered circumstances^ It was no longer 
the expiession of a leluctant consent by the government of 
the day to the demands of its enemies, but lathei a set of 
rules deliberately accepted by that government foi its own 
guidance The chief tyrant against whom the original 
provisions had been directed was now dead, and certain 
forms of tyranny, it was confidently hoped, had died with 
him Eestiamts now placed on the Crown's prerogatives 
would only hamper the free action of the men who framed 
them, not of their political opponents The new beneficent 
government must not suffer for the sins of the old evil 
one The Regent, while willmg to do much for the cause 
of conciliation, could not afford to paralyze his own 
efficiency at a time when foreign invaders were in possession 
of one-half of England, from which it would require a 
supreme effort to dislodge them In especial, the Crown, 
in its urgent need for money wherewith to pay the wages 
of its mercenaries, must suffer no unnecessary restraints 
upon its powers of taxation The existing civil war made 

^ The cause for wonder is rather how few changes required to he made 
“ It IS, however, by no means the least curious feature of the history, that 
so few changes were needed to transform a treaty won at the point of the 
sword into a manifesto of peace and sound government ” Stubbs, Oomt 
mst , II 21 
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it imperative that the government should retain a free 
hand in exacting feudal services and in levying scutages 
Moderate-mmded men would readily acquiesce m the 
wisdom of this policy , while it was useless to modify it in 
the hope of conciliating the extreme party who had thrown 
in their lot irretrievably with Prmce Louis 

The Charter of 1216 is, therefoie, notable for its 
omissions The chief among these may be arranged under 
five groups^ (1) Restraints placed m 1215 on the taxing 
power of the Crown now disappeared The chapters which 
foibade the king to increase the “ farms ” oi fixed rents of 
the counties and hundreds, those which defined the king’s 
relations with the Jews, and those which restricted the 
lucrative rights derived from the rigoious enfoi cement of 
the forest laws, were discarded An even more important 
omission was that of the clause which abolished the Crown’s 
rights to mcrease feudal contributions aibitrarily without 
consent of the Common Council 

(2) One clause specially valued by the national Church 
was also omitted John’s gr^nt of liberty of election by 
the canons of the chapters was quietly ignored , although 
the vague declaration that the Church should be free ” 
was allowed to remain 

(3) A great number of provisions of purely temporary 
interest naturally disappeared, among them those providing 
for the disbandment of mercenary troops and the dismissal 
from office of obnoxious individuals Of more importance 
was the omission of all reference to the device adopted 
for enforcmg the original Charter by means of the baronial 
committee of twenty-five Executors 

(4) A number of minor omissions of a miscellaneous 
nature may be grouped together, for example chapter 27, 
providing that the chattels of every freeman who died 
mtestate should be divided under the supervision of the 
Church, chapter 41, granting freedom to leave the 

^ This classification takes no account of such alterations as seem to be 
merely verbal or inserted to remove ambiguities, e g upon chapters 22, 
28, and 30 of the original Charter 
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kingdom, and return, without the king's consent^, chaptei 
45, by which the Crown restricted itself in the choice oi 
justiciars and other officers , and the latter half of chaptei 
47, relating to the banks of rivers and their guardians ^ 

(5) These various alterations imphed, incidentally rathei 
than deliberately, the omission of all mention of suet 
constitutional machinery as had found a place m the wordg 
of John's Grreat Charter The twenty -five Executors fell 
with the other temporary provisions, while chaptei 14. 
which defined the composition and mode of summons of the 
Commune Concihum, was omitted as a matter of course, 
along with chaptei 12, to which it had merely formed a 
supplement It was apparently thought unnecessaiy to make 
any mention of the Council, and this attitude may be ex- 
plained partly on the ground that the framers of the new 
deed took for granted its continued existence in the future 
as m the past, and partly by the consideiation that it6 
vital importance as a constitutional safeguard had not yet 
been realized Chaptei 14 of 1215, to which much im- 
portance IS mvariably attached by modern writers, probably 
held quite a subordinate place in the minds of its framers 

^ These alterations show traces of some influence at work hostile to th€ 
national Church Not only is the promise of canonical election with 
drawn, but the omissions of the clauses regulating intestate successior 
and guaranteeing freedom to leave the kingdom (a privilege highlj 
V lined by the clergy) seem to prejudice the interests of English church 
men Now the papal legate was an active supporter of the re issue of thii 
Charter in 1216 , whereas Rome, in the crisis of June, 1215, had beer 
bitterly opposed to the origmal grant of Magna Carta The inference is 
that Rome did not protest against these omissions to the prejudice of the 
English Church Why was this ^ The explanation probably lies in the 
divergence of the interests of the national Church from those of the Church 
universal Canonical election, for example, was nothing to Romej 
successive Popes made provision for their favourites more readily ir 
England by bnngmg pressure to bear on the King than on the monks oi 
the various chapters Henry III habitually acted on the omission, 
creating wide felt discontent by fillmg the English sees partly with hn 
own foreign favourites, and partly with ecclesiastics nominated by the 
Roman Cuna. The King and the Pope thus entered into a tacii 
partnership for their mutual benefit at the expense of the Englisi 
national Church 
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and was abandoned altogethei m 1216, never to be 
replaced ^ 

However natural may be the explanation, the fact is 
no less notable that the only clauses of the oiiginal Chartei 
which partook of a constitutional chaiacter entirely dis- 
appeared from all of its re-issues Magna Carta as granted 
by Henry is purely concerned with matters which lie 
within the sphere of private law, and contains no attempt 
to devise machinery of government or to constiuct con- 
stitutional safeguards for the protection of national liberties 
The circumstances of the King's mmoiity, perhaps, implied 
a constitutional check on the monarchy in the necessaiy 
existence of guardians, but when Henry III attained 
majority, Magna Carta, deprived of its original sanctions, 
would, with the disappearance of the Regency, tend to 
become an empty recoid of royal promises The entire 
machineiy of government remained exclusively monarchic , 
the king, once out of leading-strings, would be restrained 
only by his own sense of honour and by the fear of armed 
lesistance — by moral forces neither legal nor constitutional 
The logical outcome, undei the ripening process of time,, 
was the Barons' War 

The importance of the omissions is considerably mini- 
mized, however, by two considerations {a) Many of the 
original provisions were merely declaratory, and their 
omission m 1216 by no means implied that they were 
then abolished The common law remained what it had 
been previously, although it was not considered necessary 
to specify those particular parts of it in black and white 
In particular, throughout the entire reign of Henry, the 
Commune Concihum frequently met, and was always, in 
practice, consulted before a levy was made of any scutage 
or aid (6) It is clearly stated m the new charter that 
the advisability of replacing these omitted clauses was 
reserved for further consider ation at some more opportune 
occasion In the so-called ''respiting clause" (chapter 42) 

^It IS notable that it failed to find a place in the Charter of 1225, which 
was paid for by the nation at the price of one fifteenth of moveables 
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SIX topics were specially named as thus reserved because of 
their “ grave and doubtful import the levying of scutages 
and aids, the debts of the Jews, the liberty of going from 
and returning to England, the forest laws, the “ farms of 
counties, and the customs relating to banks of rivers and 
their guaidians This lespiting clause amounts to a definite 
engagement by the Kmg to take into serious consideiation 
at some future time (probably as soon as peace had been 
restored) how far it would be possible to re-insert the 
omitted provisions in a new chaitei This promise was 
partially fulfilled a yeai later ^ 

A practical difficulty confronted the ad\iseis of the 
young Kmg as to the execution of the Chaitei No 
instance of a Regency had occuried since seals came into 
general use , and, therefore, neither law nor custom affoided 
precedents for the execution of documents during a kmg's 
minority The seal of a king, like that of any ordmary 
magnate, was personal to him, and not available foi his 
heir The custom indeed was to destroy the matrix when 
a death occurred, and thus to prevent its being put to 
improper uses John's great seal could no longer be used,^ 
and the advisers of Henry III shrank from the lesponsi- 
bility of makmg a new one for the infant monarch Yet 
no charter would be bmding unless executed with all the 
recognized formalities In these circumstances it was 
resolved to authenticate the new Charter by impressing 
on it the seals of the papal legate and of the Regent 

Stubbs propounds the theory that this le issue of 1216 represents a 
compromise whereby the central government, in return for increased taxing 
powers, allowed to the feudal magnates mcreased rights of jurisdiction He 
gives, however, no reasons for this belief, either m Select ChaTte<> s, p 339, 
or in his GonsUtutioncd History, II 27 It is abundantly clear that the 
Crown reserved a free hand for itself m taxation, but there seems no 
evidence to support the other part of the theory, namely, that feudal 
justice gamed new ground against royal justice m 1216 which had not been 
already gained m 1215 

® It IS unnecessary to invent any special catastrophe to account for the 
disappearance of John’s seal Blackstone {Or eat Charter, xxix ) says, 
“Kmg John’s great seal ha\mg been lost m passmg the washes of 
Lmcolnshire ” 
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Henry was made to explain that, in the absence of a seal 
ef his own, the Charter had been sealed with the seals 
of Cardinal Gnalo and of William Marshal, Earl of Pem- 
broke, rectoTis nostT'i et regm nostri 

The issue of the new Charter was not immediately 
successful in bringmg the civil war to an end, but a 
stream of waverers flowed from Louis to Henry, influenced 
partly by the success of the national faction in the 
field and partly by the moderate policy of the govern- 
ment typified by the re-issue of the Chartei On 19 th 
May, 1217, the loyahsts gained a decisive victory at the 
battle known as the ''Pan of Lincoln”, and, on 24th 
August following, Hubei t de Burgh, the Justiciar, destroyed 
the fleet on which Louis depended The Prench prince 
was compelled to sue for peace Although negotiations 
were somewhat protracted, the resulting Treaty of Lambeth 
bears date the 11th September, 1217, the day on which 
they opened^ Several intei views took place at Lambeth 
between 11th and 13 th September, and these were followed 
by a general conference at Merton, commencing on the 
23rd, at which Gualo, Louis, the Regent, and many English 
nobles were present^ Some difference of opinion exists as 
to the exact stages of these negotiations,^ and it seems 
best to treat as one whole the settlement ultimately 
arranged “ The treaty of Lambeth is, in practical import- 
ance, scarcely mferioi to the charter itself”^ It maiked 
the final acceptance by the advisers of the Crown of the 
substance of Magna Carta as the permanent basis of 
government for England in time of peace, not merely as 
a provisional expedient in time of war Its terms were 
equally honourable to both parties to the Regent and 
his supporteis, because of the moderation they displayed, 
and to Louis who, while renouncing all claim to the 
Enghsh Clown, did so only on condition of a full pardon 

^ Compare what is said of the negotiations at Kunnymede, and the date 
of John^s Magna Carta, suprcUi p 48 

^ Blackstone, Great Charter, xxxiv ^ Ibid 

^ Stubbs, Oomt Hxht , II 25 
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to his allies, combined with the guarantee of their cause, 
so far at least as that was embodied m the Charter 
Ten thousand marks were paid to Louis, nominally as 
indemnity for his expenses, but he had in return to 
restoie the Exchequer Rolls, the charters of the Jews 
(that is the lolls on which copies of their starrs or 
mortgages had been registered),^ the Charters of Liberties 
granted by John at Eunnymede, and all other national 
ai chives m his possession Sir William Blacks tone thmks 
it probable that, undei this clause of the treaty , the 
oiigmal of the Articles of the Barons was handed ovei, and 
deposited among the othei ai chives of the Archbishop of 
Canteibury at Lambeth Palace where it remained until 
the middle of the seventeenth century^ One condition 
of this general pacification was of supreme impoitance — 
the promise given by the Regent and the papal legate 
to grant a new and revised Charter This promise was 
fulfilled some six weeks later, a Charter of Liberties and 
a separate Forest Charter being issued on the 6th November, 

12173 

The issue of these two Charteis put the copestone to 
the general pacification of the kingdom After the wide- 


^ See infra under chapter 9 

^ Great Charter, xxxix , and cf infra, p 201 

•^The Forest Charter, preserved in the archives of Durham Cathedral, 
bears this date, and that, in itself, affords some presumption that the 
Charter of Liberties (undated) to which it forms a supplement was 
executed at the same time M B^mont accepts this date , see his Ghartes, 
xxviii , and authorities there cited Blackstone, Great Charter, xxxix , 
gives the probable date as 23rd September Dr Stubbs, always catholic 
m his sympathies, gives both dates, 23rd September m Sel Charters, 344, 
and 6th November in Const Hist , II 26 This Charter of Liberties of 
1217, origmally found among the archives of Gloucester Abbey and now m 
the Bodleian Library at Oxford, still bears the impression of two seals — 
that of Gualo m yellow wax, and that of the B.egent in green See Black 
stone, Cfreat Charter, p xxxv The existence of the separate Forest 
Charter was only surmised by Blackstone, Ibid, p xlii , but shortly after 
he wrote, an origmal of it was found among the archives of Durham 
Cathedral For an account of this and of its discovery, see Thomson, 
Magna Charta, pp 443 5 



172 HISTORICAL SEQUEL TO MAGNA CARTA 

spread havoc wrought by two years of civil war, the 
moment had come for a definite and final declaration by 
the Regent of his policy for ruling an England once more 
at peace Not only was he bound in honoui to this 
course by the Tieaty of Lambeth, but the oppoitunity 
was a good one foi fulfilling the promise made in chapter 
42 of the Charter of 1216 Accordingly the respiting 
clause of that document now disappeared altogethei, and 
some new clauses took its place The matters reserved for 
further discussion as ‘‘ grmm et dubitabiha ” had now been 
leconsideied and were either finally abandoned, or else 
accepted with more or less radical alterations The results 
of these deliberations are to be found in a numbei of 
additions to the Charter of Liberties of 1217, the most 
important of which are chapteis 44 and 46, and in the 
terms of a Forest Charter now granted foi the first time 
Chapter 46 is a '' saving clause/' leservmg to archbishops, 
bishops, abbots, piiors, templars, hospitalleis, earls, barons, 
and all othei persons, cleric and lay, the libeities and fiee 
customs which they previously had The vagueness of this 
provision (a mere reference to the undefined and misty 
past) deprived it of all practical value The other addition 
was of much greater importance 

Chaptei 44 directed that scutages should be taken m 
the future as they had been wont to be taken in the time 
of Henry II Now, the rates of scutage and the procedure 
for levying it in that leign had been quite specific, and 
could still be read among the Rolls of the Exchequer 
recently recovered fiom Prince Louis It was thus easy 
to define the various innovations of John's reign, those 
well-hated additional burdens which had furnished the 
chief motive for the civil war, and which Henry III was 
now made to promise should be utterly swept away 
This general condemnation probably included the increased 
frequency of John’s exactions, the assessment of scutages 
on the new basis provided by the Inquest of 1212, the 
levy of both scutage and service cumulatively, and, above 
aU, the exaction of the high rate of three marks per knight’s 
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fee The essence of the demands pressed on the govern- 
ment by the baronial leadeis in 1217 must undoubtedly 
have been the return to the noimal maximum rate of 20s 
per knight’s fee Heniy II , we have seen, sometimes 
took less, but only on one occasion took moie^ This 
pi 0 vision, it should be needless to say, did not preclude 
the baions individually 01 collectively fiom volunteering 
to contribute at a higher late , and the necessity of such 
abnormal contiibutions vould natuially be deteimmed at 
meetings of the Commune Concihum 

The substitution of this definite stipulation of a leturn 
to the well-known usage of Henry II in place of the 
discarded chapteis 12 and 14 of John’s Chattel (which 
made “ common consent ” necessary foi all scutages, what- 
evei the rate) was a natural compromise, and the baions 
in agreeing to it weie probably quite justified in thinking, 
from their own medieval point of 'view, that they were 
neither submitting to any unfair abridgments of their 
rights, nor yet countenancing any reactionary measures 
hurtful to the growth of constitutional liberty^ Yet 
when this alteration is viewed by modern eyes in the light 
cast by the mtervening centuries of constitutional progress, 
and when it is remembered that the new clause formed the 
chief part of the concessions made in 1217 to baronial 
claims, the conclusion inevitably suggests itself that the 
new agreement is the proof of retrograde tendencies 
successfully at work All mention of the Commune 
Concihum — that predecessor of the modern Parliament, 

^See supra^ p 88 

^Mr Hubert Hall {Eng Hist Rev , IX 344) takes a different view, 
however, considering that a reduction of scutages to the old rate of the 
reign of Henry II was impossible , he speaks of “ the astounding and 
futile concession me 44 of the charter of 1217 ” The clause is surely 
neither astoundmg nor futile if we regard it as a promise by Henry III 
that he would not exact more than 20s per knigbt’s fee imthovA coment^ 
and if we further note that it was the practice of his reign to ask such con 
sent from the Gomnmne Concilium for scutages even of a lower rate A levy 
of 10s , for example, was granted by a CJouncil in 1221 See Stubbs, Const 
Hut , II 33 
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that germ of all that has made England famous in the 
realm of constitutional laws and liberties — disappears, 
apparently without protest or regret If the control of 
taxation by a national assembly, if the conception of re- 
presentation, if the indissoluble connection of these two 
prmciples with each other, ever really found a place in 
Magna Carta, they were contemptuously ejected from it 
m 1216, and failed to find a champion m 1217 to 
demand their restoration 

A modern statesman, with any kno’w ledge of the value 
of constitutional principles, would have gladly seized the 
occasion of the revision of the terms of the Charter, to 
assert and define the functions and rights of the Great 
Council with precision and with emphasis He would not 
lightly have thrown away the acknowledgment implied in 
chapters 12 and 14 of 1215 — m the germ, at least — of 
the right of a national council to exercise a legal control 
over the levjmg of taxes The magnates on both sides 
in 1217 were content, however, to abandon to their fate 
all abstract piinciples of constitutional development, pro- 
vided they could piotect their lands and puises from an 
immediate increase of taxation Far-reaching problems 
of the composition and privileges of Parliament were 
unhesitatingly surrendered, as soon as another method of 
defence agamst arbitrary increase of scutage was suggested 
The barons were selling, not indeed then birthright, but 
their best means of gaining new rights from the Crown, 
for ''a mess of pottage” 

Such considerations, however, must not be pressed too 
far It should not be forgotten that no one seriously 
thought in 1217, any more than m 1216, of dispensing 
with future meetings of the feudal tenants m Commune 
Conahum Great Councils indeed continued to meet with 
mcreasmg frequency throughout the reign of Henry III, 
and the consent of the magnates therein assembled was 
habitually asked to scutages even at a lower rate than 
that which had been normal m Henry II 's reign Some- 
times such consent was given unconditionally, sometimes 
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in return for a new confirmation of the cherished Charters , 
sometimes, even, it was met bj an absolute refusal — the 
first distinct instance of which seems to have occurred in 
January, 1242^ 

Another set of provisions which the respiting clause of 
1216 had promised to recoiisidei vas amply lestoied 111 
the terms of a separate Forest Charter This took the place 
not only of certam chapters of the oiigmal giant of 1215 
omitted m 1216, but also of chapters 36 and 38 of the 
grant of 1216 Nothing vas, however, done to lestoie 
other important omissions, namely, those relating to the 
Jews, to intestate succession, to free ingress to and egiess 
from England On the other hand, additional pro\isions, 
not promised m the respiting clause, weie diiected against 
various abuses of the Clown's feudal and other preroga- 
tives ^ 

So far the Charter of 1217, with its restoiations and 
additions, may be regarded as a politic effort to secure the 
suppoit of the barons by satisfying their reasonable 
demands , but it may also be viewed in three other aspects 
(1) as containmg provisions foi suppressing the anarchy 
still prevalent in several districts, a legacy from the ci\il 
war, (2) as amending some few details of the oiigmal 
grant which the experience of two years had shown to be 
defects e or objectionable, and (3) as making a fiist 
attempt to sohe certain problems of government which had 
come quite recently to the foreground, but which were not 
successfully grappled with until three-quarters of a century 

^Prothero, S de Montfort, 67 

2 See cc 7, 26, and 38 of 1217 Blackstone {Great Charter y xxvii ) 
further considers that c 35 of 1217 contains “more ample provision 
against unlawful disseisins ” , and this opmion of a great lawyer is shared 
by a distinguished historian Mr Prothero [Simon de Montfort, 17 n ), 
finds that the words of the re issue “ are considerably fuller and clearer 
than the corresponding declaration in the charter of 1215 ” It will be 
shown, however, infra under chapter 39, that one object of the alteration 
was to make it clear that holdmgs of villeins were excluded from the 
protection of the judicium pariv/m and that other alterations in the 
Charter of 1217 (e g chapter 16) are carefully drawn with a similar object 
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later, when the legislative genius of Edward Plantagenet 
was brought to bear upon them 

Among the chapters restoring order, the most important, 
with the exception of those recasting the machinery of 
administiation, was that which ordered the destruction of 
the “ adulteiine '' castles,^ that is, the private strongholds 
built by barons without the licence of the Crown These 
remained m 1217, as they had remained in 1154, a 
lesult of past eml war, and a menace to peace and good 
government in the future It was the aim of every 

efficient ruler to abolish all fortified castles — ^practically 
impregnable in the thirteenth century when artillery 

was unknown — except those of the King, and to see that 
the royal castles were under command of ‘‘ constables of 
approved loyalty John had placed his own strongholds 
under creatures of his own, who, after his death, refused 
to give them up to his son’s Regent The attempt to 
dislodge these soldiers of fortune, two years later, led to 
new disturbances in which the famous Falkes de Breaute 
played a leading part^ The destruction of ^'adulterine’' 
castles and the resumption of royal ones were both 

necessary accompaniments of any real pacification 

The re-issue of 1217 may also be regarded as bearing 
some analogy to a modern amending Statute Experience, 
for example, had suggested the desirability of several 

alterations in the procedure for holding petty assizes 
Many objections had been taken to the dispatch of Justices, 
with commissions to hold assizes in the various counties, 
so frequently as four times every yeai It was now agreed 
to reduce these circuits from once a quarter to once a year — 
a concession to those who felt the burden of too frequent 
attendance^ Although the king’s Justices were still to 
enjoy the co-operation of knights fiom each county, it was 
no longer specially mentioned that these knights should be 
elected All pleas of dariein presentment were removed 
from the jurisdiction of the Justices on circuit, and reserved 

47 of 1217 ^See infra under cc 24 and 45* 

® Stubbs, Const Hist, II 32* 13 of 1217 
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for the consideration of “the Bench,” presumably now 
settled at Westminster^ The two other assizes (novel 
disseisin and mort d’ancestor) were still left to the king's 
Justices m the respective counties where the lands lay, but 
difidcult points of law were reserved for “the Bench 
The infenoiity of the Justices of Assize to the Courts at 
Westminster was thus made clear 

The same natural reluctance of those who owed suit 
to the local courts, to neglect their own affairs in 
order to perform public duties, which led to the demand 
for less frequent visits of the Justices of Assize, led also to 
an emphatic lestateinent of the old customary lules as to 
attendance at County Courts Ordinary sessions were not 
to be held more fiequently than once a month, nor was the 
sheriff to make his Tourn, or local circuit, throughout the 
various hundreds of his county more frequently than twice 
a year, namely at Easter and Michaelmas and only at 
Michaelmas was he to hold view of frankpledge — one of the 
most impoitant functions performed by him m the course of 
bis circuit^ It was a more distmct concession to the 
feudal anti-centrahzing spirit, that this royal view of frank- 
pledge — for the sheriff acted as the kmg’s deputy — was 
prohibited from mfrmgmg any freeman’s franchises, whether 
juch franchises had existed under Henry II or had been 
subsequently acqmred^ 

Two questions, destmed to become of supreme importance 
,n the future, ha^e also left traces on this re-issue of the 
Charter — on chapters 39 and 43 respectively The 
brmer treats of the vexed question of a feudal tenant’s 
ight to dispose of paits of his holding by gift or sale 
[here were two different methods of effectmg this — ^by way 
>f submfeudation or by way of substitution the tenant 

15 of 1217 ^0 14 of 1217 42 of 1217 

This seems to imply that all the aggressions smce Henry’s reign, 
Lad not been on one side The barons, in obtammg a promise to respect 
‘franchises” acquired smce 1189, tacitly admitted that they had been 
ecently encroachmg on royal prerogatives By the Statute of Gloucester 
nd the subsequent quo warranto procedure Edward L made a partially 
accessful effort to redress the balance 

M 
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might ci?eate a new link in the feudal chain by granting 
part of his lands to a third paity, who became his vassal as 
a result of the new grant , or he might endeavour to make 
the donee the direct vassal of his overlord, qiiood the land 
he had newly acquired There was here a direct conflict of 
inteiest between overlord and tenant, which extended to 
both ways of conveying land Freedom to sell it or give 
it away was clearly an advantage to the tenant , while the 
lord objected to a transaction which might thrust on him 
new vassals he did not desire, or nught divide between two 
oi more vassals the obhgations formerly incumbent on one, 
making the incidence of feudal burdens uncertain and then 
enforcement more difficult Chapter 39 contained a com- 
promise The tenant nught part with a portion of his 
holding, provided the balance he reserved was sufficient to 
ensure full performance by himself of the obligations due 
to the lord The original vassal thus remained piimarily 
liable for the whole of the feudal obligations (whatever 
right of relief he might have against his donees or sub- 
tenants), and must reserve m his own hands sufficient lands 
out of the proceeds of which to fulfil them The final 
solution of the problem, here temporaiily disposed of, was 
contained m the Statute commonly known as Qiiia Umptoi es^ 
which allowed the tenant to dispose of parts of his estate 
by way of substitution, while forbidding subinfeudation 
entirely 

Chapter 43 marks the growing hostility against the 
accumulation by the monasteries of wealth in the foim of 
landed estates, and begins the series of legislative measures 
which culminated m the Statute of Mortmain ^ The times 
were not ripe m 1217 for a final solution of this problem, 
and the charter of that year contented itself with an 
attempt to remedy one of the subsidiary abuses of the 
system merely, and not to abolish the main evil An 
ingenious expedient had been devised by lawyers to 
enable tenants to cheat their loids out of some of the 

^ 18 Edward I , also known as Westminster III 

^ 7 Edward I , also known as the Statute de religtoszs 
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lawful feudal incidents Religious houses formed one 
species of corporation, and all corporations made bad 
tenants, since, as they ne^er died, the lord of the fief was 
deprived of the possibihty of a wardship, relief, or escheat 
falling to him This was a haidship , but it was not unfair, 
provided that the transaction which made the abbey or 
monastery owner of the subjects was a Iona fide one Some- 
times, however, more or less collusive agreements were 
made between a lay free-holdei and a religious house 
whereby a new hnk was inserted m the feudal chain to 
the piejudice of the fieeholdei’s loid The freeholder 
bestowed his lands on a particulai house, which took his 
place as the new tenant of the lord and then submfeudated 
the same subjects to the original tenant, who thus got his 
lands back agam, but now became tenant of the church, 
not of his formei lord The lord was thus left with a 
corporation foi his tenant and lost all the profitable mci- 
dents, which would, under the new arrangement, accrue to 
the church when the freeholder died Such expedients were 
prohibited, under pam of forfeiture, by chapter 43 of the 
re-issue of 1217, and this piohibition was interpreted 
very liberally by the lords in their own favoin ^ 

These were the mam alterations made in 1217 in the 
tenoi of the Great Charter^ This re-issue is of great 
importance, since it represents practically the final form 
taken by the Charter, only two changes bemg made m 
subsequent issues^ On the 22nd February, 1218, copies 
of the Great Charter m this new form were sent to the 
sheriffs to be published and enforced In the writs accom- 
panying them, the special attention directed to the clause 
against unlicensed castles shows the importance attached 
to their demolition^ 

^See Pollock and Maitland, I 314 

^ Minor variations are discussed under their appropriate chapters infra 
A full list is given by Blackstone, Greca Charttr, xxxvi 

^ Cf Stubbs, Gon&t H%st , II 27 This re issue presents the Great 
Charter m its final form ” 

^ The terms of these writs are preserved m Rot Glaus , I 377 
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The Regent and the ministers of the Crown seem to 
have felt increasingly the inconvenience of conducting the 
government without a great seal of the King There was 
a natural reluctance to accept grants authenticated merely 
by substitutes for it, since these might not be treated as 
binding on the monarch when he came of age The Regent 
at last agieed to the engravmg of a great seal for Henry, 
but not without misgivings To prevent it being used by 
unscrupulous mmisters to validate lavish giants to their 
own favourites to the impoverishment of the Crown, the 
Council, on the advice of the Regent, issued a proclamation 
that no chaitei or other deed implying perpetmty should 
be granted under the new seal during the King's minority 
— a saving clause of which Henry was destined to make a 
startlmg use This proclamation was probably issued soon 
after Michaelmas 1218^ 

On 14th Maj, 1219, England lost a trusted ruler 
thiough the death of the aged Regent, whose loyalty, firm- 
ness, and moderation had contributed so much to repair the 
breaches made m the body politic by John's evil deeds, and 
the consequent civil wai After the good Earl of Pem- 
broke’s death, the Bishop of Winchester and Hubert de 
Burgh contended for the chief place in Henry's councils, 
with alternatmg success, but neither of them succeeded to 
the title of Bectoi regis et regm'^ A few years latei, the 
young Kmg seems to have grown impatient under the 
restramts of a mmority, and the Roman Curia was ready 
to bid for his goodwill by humouring him In 122 3 
Honorius III, by letter dated 13th April, declared Henry 
(then only m his sixteenth year) to be of full age as 
regarded most of the duties of a king^ 

The terms of this papal letter may have suggested to 
some of Henry’s councillors the possibility of renouncing 

^ Stubbs, Gomt Hist , II SO The AnnaZs of WaverUy^ p 290, speak 
of a re issue of the charters about this date , but this probably results 
from confusion with what happened a year earlier See Stubbs, Ihid 

2 Stubbs, Const mn.ll 31 

^ Stubbs, Const Hist , II 32, and authorities there cited 



RE-ISSUES AND CONFIRMATIONS i8i 

the Charters on the ground that they had been granted to 
the prejudice of the King before he had been declared of 
full age One of his flatterers, Wilham Briwere by name, at 
a “colloquium” held in January, 1223, advised him to 
repudiate the two Charteis when lequested by Stephen 
Langton to confirm them Briweie’s bold words are 
reported by Matthew Pans ^ “ Libertates quas pehtis, 

qum molenter extortae fiieiunt, non debent de pore obser- 
This doctrine of repudiation moved the primate 
to anger, and Henry, still accustomed to leadmg-strings, 
gave way, sweaimg to observe the terms of both chaiters 
An element of tiuth, however, underlay Bnwere's advice, 
and the whole mcident probably showed to the moie fai- 
seeing friends of libeity the necessity of a new and 
whmta^y confiimation of the Charters by the King An 
opportunity foi securmg this occurred next year, when 
Henry at Christmas, 1224, demanded one-fifteenth of all 
his subjects’ moveables He was met by a firm request 
that he should, m return for so laige a grant, renew 
Magna Carta The result was the re-issue on 11th 
Febiuaiy, 1225, of both Charteis each of which was, as a 
matter of course, fortified by the impression of the great seal 
recently made The impoitance of the whole transaction 
was enhanced by the declaration made by Honoiius III 
only two years previousl}, that Henry was of full age to 
act for himself The new forest Charter was practically 
identical with that issued m 1217, while the only altera- 
tions m the tenoi of the Chaiter of Liberties were the 
result of a laudable determmation to place on record the 
circumstances in which it had been granted In the new 
preamble Henry stated that he conceded it spontanea 
et bona wluntate no^tra'^ and all reference to the consent 
of his magnates was omitted, although a great number 
of names appear as witnesses at the close of the Charter 
These alteiations were intended to emphasize the fact 
that no pressure had been brought to bear on him, and 
thus to meet future objections such as William Briwere 
^ Ghromca Majora^ III 76 
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had suggested in 1223, namely, that the confirmation of 
the Charter had been extorted by force ^ 

The '' consideration ” also clearly appears in the concluding 
poition of the Charter, where it is stated that in return for 
the foiegoing gift of liberties along with those granted in the 
Forest Charter, the archbishops, bishops, abbots, piiors, earls, 
barons, knights, free tenants, and all others of the realm 
had given a fifteenth part of their moveables to the King 
The piommence given to this feature brings the transac- 
tion embodied in the re-issue of 1225 (as compared with 
the oiigmal grant of 1215) one step nearer the legal 
category of “ private bargain ” It is, in one aspect, simply 
a contract of pui chase and sale Another important new 
clause follows — ^founded probably on a precedent taken 
from chaptei 61 of the Chartei of King John Henry 
IS made significantly to declare ‘‘And we have granted 
to them for us and our heirs, that neithei we nor our 
heirs shall procure any thmg whereby the libeities in this 
charter shall be infringed or broken, and if any thing 
shall be pioeured by any person contrary to these 
premises, it shall be held of no validity or effect'’ This 
provision was clearly directed against future papal dispen- 
sations or abrogations, such as that which King John had 
obtained from Innocent m 1215 The clause, however, 
was diplomatically made quite general in its terms ^ 

One original copy of this third re-issue of the Great 
Charter is preserved at Durham with the great seal m 
green wax still perfect, though the parchment has been 

^ Dr Stubbs thinks that in thus avoiding one danger, a greater danger 
was incurred “It must be acknowledged that Hubert, m trying to bind 
the royal conscience, forsook the normal and primitive form of legislative 
enactment, and opened a claim on the king’s part to legislate by sovereign 
authority without counsel or consent ” {Const Hist , II 37 ) This 
seems to exaggerate the importance of an isolated precedent, the cir 
cumstanees of which were unique The confirmation was something far 
apart from an ordmary “legislative enactment ” 

few minor alterations, such as the omission of the clause against 
unbcensed castles (now unnecessary) and some verbal changes need not be 
mentioned A list of these is given by Blaclcstone, Great Charter, 1 
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“ defaced and obliterated by the unfortunate accident of 
overturning a bottle of A second is to be found 

at Lacock Abbey, in Wiltshire The accompanying Forest 
Charter is also preserved at Durham ^ 

This third re-issue brings the story of the genesis of 
the Great Ghartei to an end It marked the final form 
assumed by Magna Carta, the identical words were then 
used which afterwards became stereotyped and weie con- 
firmed, tune after time, without further modification It 
IS this Chartei of 1225 which is alwajs referred to m 
the oidmary editions of the Statutes, in the courts of law, 
in parliament, and m a long series of classical la’^ books 
beginning with the second Institute of Sir Edwaid Coke^ 
Although the Charter, thus, m 1225 took the permanent 
place it has since retained among the fundamental laws of 
England, it was not yet secure from attacks Two jears 
later the actions of Henry raised strong suspicions that he 
would gladly annul it, if he dared 

The young King, in spite of the Pope’s bull declaring 
him of full age in 1223, had in reality only passed from 
one set of guardians to another , he had long chafed under 
the dommation of the able but unscrupulous Peter des 
Roches, Bishop of Winchester, when in the begmmng of 
1227 he suddenly lebelled Acting probably under the 
advice of Hubert de Burgh, who wished to return to power, 
Henry determined to shake off the control of Bishop Peter 
At a Council held at Oxford in January, 1227, Henry, 
though not yet twenty, declared himself of full age , ^ and 
soon thereafter showed what use he intended to make of 
his newly acquired freedom Making an unexpected 
application of the proclamation issued by the Regent, 

^ See Blackstone, Ibid , xlvu to 1 ^Ibid 

® One slight exception should be noted In one point of detail a change 
had occurred since 1225 , the rate of relief payable from a barony had been 
reduced from £100 to 100 marks See %7ifra under chapter 2 

^ A bull of Gregory IX , dated 13th April, 1227, confirmed Henry in 
this declaration that his minority was ended See Blackstone, Great 
Charter, li , and Stubbs, Gomt H%st , II 39 
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■William Marshal, m 1218, that the great seal should not, 
during the minority, be used to authenticate any grants in 
perpetuity of royal demesne lands or other rights of the 
Crown, Henry now mterpreted this to imply the nullity of 
all charters whatsoever which had been issued under the 
great seal since his accession He even tentatively applied 
this startling doctrine to the Forest Charter 

Henry’s new pohcy seems to have been endorsed by the 
magnates piesent, and on 21st January, 1227, he issued 
by their “common counsel” a series of “letters close” 
diiectmg that all recipients of Crown charters must apply 
for their renewal — a ceremony requiring, of course, to be 
handsomely paid for On 9 th February a second series 
of “letteis close” was issued, resultmg in the extension 
of many forests to their old boundaries once more ^ 

Fears, apparently unfounded, that the Great Charter 
was m danger, seem to have been rife If Henry really 
entei tamed any intention of settmg aside Magna Carta, it 
IS fortunate that the attack upon it, suggested to the Kmg 
by William Briwere in January, 1223, was not seriously 
attempted until four years later The delay was of supreme 
importance, since there had mtervened the third re-issue of 
the Charter containing the declaration that the King had 
acted voluntarily, and fortified by the facts that Honorius 
had previously declared him of full age for such purposes, 
and that he had accepted a puce foi the confirmation of 
the Charter Henry could not now repudiate the papal 
dispensation which he had gladly accepted and acted upon 
four years earlier In this way the re-issue of both chaiteis 
in 1225 had gone far to secure the national liberties 
Henry shrank from any open infimgement of the Great 

^ See Rot Glaus , II 169, and Stubbs, Cmist Hist , II 40, where it is 
suggested that the declaration seems merely to have been a contrivance 
for raising money ” This is not quite accurate Mr G J Turner, in his 
introduction to SeUct Pleas of the Forest, pp xcix to cii , gives a £uU 
and convincing account of Henry’s procedure and motives “The kmg 
neither repudiated the Charter of the Porest nor annulled the per 
ambulations which had been made m his infancy He merely corrected 
them after due mquiry ” 
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Charter, and, although he was partially successful m 
restoring the forests to their old wider boundaries, thus 
undoing many reforms of his mmority, he proceeded without 
violating the letter of the Forest Charter Henceforward. 
Henry’s attitude towards the charters was a settled one^ 
and easil}' understood He confirmed them with a light 
heart whenevei he could obtam money in return, and 
thereafter acted as though they did not exist 

Henceforth history is concerned not with re-issues but 
with confirmations of the Great Chartei Of these the 
number is consideiable, beginning with that granted at 
Westminster on 28th January, 1237 but it foims no part 
of the scheme of this Historical Introduction to describe 
these in detail^ One of them, the so-called Conjiomatw 
CartaruTn of 5th November, 1297, is speciallj important, 
not because it is a confirmation, but because it is some- 
thmg more It contams new clauses which impose 
restrictions on the taxing power of the Crown , and these, 
to some extent, take the places of those chapters (12 and 
14) of the onginal grant of John, which had been omitted 
m all intervening re-issues and confirmations 

A Statute of 1369 (42 Edward III c 1), leqmres special 
notice, since it commands that ‘Hhe Great Charter and 
the Charter of the Forest be holden and kept in all points, 
and if any statute be made to the contrary that shall be 
holden for none” Parliament m 1369 thus sought to 
deprive future Parhaments of the power to effect any 
alterations upon the terms of Magna Carta Yet, if Parha- 
ment m that year had the power to add anything by a 
new l^islative enactment to the ancient binding force of 
the Great Charter, it follows that succeedmg Parliaments, 
in possession of equal powers, might leadily undo by a 
second statute what the earher statute had sought to 

^ Blackstone, Great Charter, 68 9 , Stubbs, Sel Charters, S65 6 

2 The more important among them are enumerated by Coke in his second 
Imtitute, p 1 Further details are given by Blackstone, Cfreat Charter, 
bi , Thomson, Magna Charta, 437 446 , and m B6mont, Chartes, pp xxx 
to llll. 
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effect If Parliament had power to alter the sacred terms 
of Magna Caita itself, it had equal power to alter the less 
sacred statute of 1369 which declared it unalterable The 
terms of that statute, however, are mterestmg as perhaps 
the earliest example on record of the illogical theory 
(frequently leiterated m later yeais) that the English 
Parhament might use its present legislative supremacy m 
such a manner as to limit the legislative supremacy of 
other Parliaments in the future 

II Magna Carta and the Reforms of Edward I 

The Great Charter, alike from its excellences and from 
its defects, exercised a potent influence on the trend of 
events throughout the two succeeding reigns It is hardly 
too much to say that the failure of Magna Carta to 
provide adequate machinery foi its own enforcement is 
responsible for the spirit of unrest and for the pro- 
tracted struggles and civil war which made up the 
troubled reign of Heniy III , while the difference of 
attitude assumed by Henry and by his son Edward respectively 
towards the scheme of reform it embodied explains the 
fundamental difference between the two reigns — why the 
former was so full of conflicts and distress, while the latter 
was so prosperous and progressive To trace the history 
of these reigns in detail lies outside the scope of this 
Historical Introduction It seems necessary, however, to 
emphasize such outstanding events as have an obvious and 
close connection with the Great Charter, and also to out- 
hne the policy of Edward, which led ultimately to the 
triumph of its underlying principles 

The fundamental difference between the reigns of 
Henry III and Edward 1 lies in this, that while 
Henry, m spite of numerous nominal confirmations of 
Magna Carta, never loyally accepted the settlement it 
contained, Edward, on the contrary, acquiesced in the 
mam provisions of the Great Charter, imder many subtle 
modifications it is true, yet honestly on the whole, and 
with a sincere intention to carry them into practice 
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At the same time, the attitude even of Henry III 
towards Magna Carta indicates a distinct advance upon 
that of his father It was much that the advisers of 
John's infant heir solemnly accepted, on behalf of the 
Crown, the provisions of the Charter, and strove to enforce 
them during the mmonty, and it was e\en more that 
Henry, on attaining majority, confirmed the arrangement thus 
arrived at, freelj and on his own initiative, and found himself 
thereafter unable openl} to repudiate the bargain he had 
made Yet the settlement of the dissensions between Crown 
and baronage was still nominal lather than real In the 
absence of pioper constitutional machiner}, the king was 
meiely bound by bonds of parchment which he could 
break at pleasure The victory of the friends of libert} 
proved a hollow one, since unsupported promises count for 
little in the gieat struggles fought for national liberties 
Even the crude constitutional devices of the Charter of 
1215 entirely disappeared from its confirmations, and, in 
the absence of all sanctions for its enforcement, the Charter 
became an empty expression of good intentions If a 
quarrel arose, no constitutional expedient existed to le- 
concile the disputants — nothing to obviate a final recourse 
to the arbitrament of civil war Thus, pait of the blame 
for the recurring and devastating stiuggles of the reign 
of Henry III must be attributed to the defects of the 
Great Chaiter 

The whole interest of the reign mdeed hes in the 
various attempts made to evolve adequate machinery for 
enforcmg the liberties contained m Magna Carta Expen- 
ments of many kinds were tried in the hope of turnmg 
theory into practice The system of government outlmed 
in the Provisions of Oxford of 1258, for example, re- 
produced the defects of the crude scheme contained in 
chapter 61 of the Great Charter, and added new defects of 
its own It sought to keep the kmg in the paths of 
good governmelit by the coercion of a body of his enemies 
This baromal committee was not designed to enter into 
friendly co-operation with Henry in the noimal work of 
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govermAent, but rather to supersede entirely his right 
to exercise certain of the royal prerogatives No glimmer- 
ing was yet apparent of the true solution afterwaids 
adopted with success It was not yet realized that the 
best way to control the Crown was through the agency 
of its own ministers, and not by means of a hostile 
opposition organized for rebellion — that the correct policy 
was to make it difficult for the king to rule except 
thiough legular mimsteis, and to secure that all such 
mimsters should be men in whom the Commune Concihmri 
reposed confidence and over whom it exeicised control 

It IS true that Simon de Montfort may have had 
some vague conception of the real constitutional remedy 
for the evils of the reign, but his ideals were ovei- 
ruled in 1258 by the more extreme section of the 
baronial party Eail Simon indeed had one opportunity 
of putting his theories into practice During the brief 
interval between the battle of Lewes, which made him 
supieme for the moment, and the battle of Evesham, which 
ended his career, he enjoyed an unfettered control ovei the 
movement of reform, and some authorities find in the 
provisional scheme of government, by means of which he 
attempted to realize his political ideals in the closing 
months of 1264, tiaces of the true constitutional expedient 
afterward successfully adopted as a solution of the problem 
In one respect, undoubtedly, the Earl of Leicester did 
influence the development of the English constitution, 
he furnished the first precedent for a national Parliament, 
which reflected interests wider than those of the Crown 
tenants and the free-holders, when he invited representatives 
of the boroughs to take their places by the side of the 
representatives of the counties in the national council 
summoned to meet in January, 1265 His schemes of 
government, however, were not fated to be realized by 
him in a permanent form The utter overthrow of his 
faction followed his decisive defeat and death at Evesham 
on 4th August, 1265 

The personal humiliation of Simon de Montfort, however. 
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m reality assured the ultimate triumph of the cause he had 
made his own Prince Edward, from the moment of his 
bnUiant victory at Evesham, was not only supreme over 
his fathei's enemies, but henceforth he was supreme also 
withm his father’s councils He found himself in a position 
at once to reahze some of his most important pohtical ideals ^ 
and from the very moment of his victory, he adopted as his 
own, with some modification, it is true, the mam constitu- 
tional conceptions of his uncle Earl Simon, who had been 
his friend and teachei before he became his deadhest 
enemy 

Edward Plantagenet, alike when actmg as the chief 
adviser of his aged father and after he had succeeded hmi 
on the throne, not only accepted the mam pio\isions of the 
G-reat Charter,^ but adopted also, along with them, a new 
scheme of government which formed then necessary 
counterpart To Edward is due the first dim conception of 
^‘parliamentary government,’’ to this extent at least, that 
the king, as head of the executive government, should take 
a national coimcil into partnership with hmi m the work 
of national admmistration His political ideals were the 
natural result of the experience obtamed during the later 
years of his father’s reign, and he endeavoured to embody 
m his scheme of government the best parts of the various 
experiments in which that reign abounded His policy, 
although founded on that of his uncle Simon de Montfort, 
was profoundly modified by his own mdividual gemus 
The very fact of the adoption of Earl Simon’s ideals by 
the heir to the throne entirely altered their chances of 
success All such schemes had been foredoomed to failure so 
long as they merely emanated from an opposition leader 
however powerful, but their triumph was speedily assured 
now that they were accepted as a programme of reform by 
the monarch himself Hencefoith the new political ideals 
summed up m the conception of a national Parliament,. 

^ The best proof of this will be found m a comparison of Magna Carta 
with the Statute of Marlborough, and the chief statutes of Edward’s reign, 
notably that of Westminster I 
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were to be fostered by the Crown's active support, not 
merely thiust upon the monarchy from without 

Under the protection of Edward I — the last of the four 
great master-buildeis of the constitution — the Commune Con- 
ahum of the Angevin kmgs (itself a moie developed form 
of the Curia Eegis of the Conqueror and his sons) grew into 
the Enghsh Parliament This implied no sudden dramatic 
change, but a long slow process of adjustment, under the 
guiding hand of Edward 

The mam features of his scheme may be briefly sum- 
marized Edward's conception of his position as a national 
king achieving national ends, the funds necessaiy for 
effecting which ought to be contributed by the nation, 
naturally led him to devise a system of taxation which 
would fill the Exchequer while avoiding unnecessary 
friction with the tax-payer His problem was to keep his 
treasury full in the way most convenient to the Crown, 
and at the same time to i educe to a minimum the dis- 
content and inconvenience felt by the nation at large 
under the burden In bioadenmg the basis of taxation, 
he was led to broaden the basis of Parliament , and thus 
he advanced from the feudal conception of a Commune 
Concihiim, attended only by Crown tenants, to the nobler 
ideal of a national Parhament containing representatives 
of every community and every class in England The 
composition of the great council was altered , the principle 
of representation known for centuries before the Conquest 
in Enghsh local government, now found a home, and, as 
it proved, a permanent home, m the English Parliament 
It was obvious that Parhament, whose composition was 
thus altered, must meet more frequently than of old 
Edward elevated the national council from its ancient 
position of a mere occasional assembly reserved for special 
emergencies, to a normal and honoured place in the scheme 
of government Henceforth, frequent sessions of paihament 
became a matter of course 

The powers of this assembly also widened almost auto- 
matically, with the widenmg of its composition Taxation 
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was Its original function, since that was the primary 
purpose (so the best authorities maintain in spite ot 
some adverse criticism) for which the representatives of 
the counties and the boroughs had been called to it 
Legislation, or the right to veto legislation, was soon 
added — although at first the new-comers had only a 
humble share m this The functions of hearmg griev- 
ances and of proffering advice had, even in the days of 
the Conqueror, belonged to such of the great magnates 
as were able to make their \oices heaid in the Cuiia 
Eegis, and similar rights were giaduall} extended to 
the humbler members of the augmented assembly The 
representatives of counties and of towns retamed rights 
of free discussion e\en after Pailiament had split into two 
separate Houses These rights, fortified by command of 
the purse strmgs, tended to mcrease, until they secured 
for the Commons some measuie of control ovei the 
executive functions of the king This parhamentary con- 
trol varied m extent and effectiveness with the weakness of 
the king, with his need of money, and with the political 
situation of the hour 

The new position and powers of Parliament logically 
involved a corresponding alteration in the position and 
powers of the smaller but more permanent council or 
Concihum Ordiria^ium (the future Privy Council) This 
had long been increasing m power, in prestige, and m 
independence, a process quickened by the mmority 
of Henry III The Council was now stiengthened by 
the support of a powerful Parhament, usually acting in 
alliance with the leaders of the baronial opposition The 
members of the Council were generally recruited from 
Parhament, and their appomtment as king’s ministers 
and members of the Curia was strongly mfluenced by the 
proceedings in the larger assembly 

The Council thus became neutral ground on which the 
conflicting mterests of kmg and baronage might be dis- 
cussed and compromised Wild schemes like that of 
chaptei 61 of Magna Carta or like that typified m the 
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Comnuttee appointed by the Mad Parliament in 1258, were 
now unnecessary The king's own ministers, backed by 
Parliament, became an adequate means of enforcing the 
constitutional restraints embodied m royal Charters 
The problem was thus, for the time being, solved A 
propel sanction had been devised, fit to change royal i)ro- 
mises into lealities 

To sum up, Edward's aim of ruhng as a national king 
implied the frequent assemblmg of a central parliament^ 
composed of mdividuals fitted to act as links between the 
Crown and the various classes of the English nation whom 
he expected to contribute to the national Exchequer It 
implied also that the national business should be con- 
ducted by mmisteis likely to command the confidence of 
that pailiament^ Thus, Edwaid’s policy dimly fore- 
shadowed some of the most fundamental principles of 
modern constitutional government — parliament, represen- 
tation, ministerial responsibility Edward Plantagenet'^was, 
of course, far fiom reahzing the full meamng of th^sQ^ 
conceptions, and if he had reahzed it, he would have been 
most unwilhng to accept them, yet he was unconsciously 
helpmg forward the cause of constitutional progress 
This temporary solution, durmg the reign of Edward I , 
of an ever-recurring problem of government has been 
viewed in two different aspects It is sometimes regarded 
simply as the result of the pressure of events — as a natural 
phenomenon evolved, subject to natural laws, to meet 
the needs of the age By other writeis it is attributed to 
the wisdom and conscious action of King Edward The 
two views are perhaps not so inconsistent as they at fiist 
sight seem, since great men work in harmony with the 
spirit of their times, and appear to control events which 
they only mteipret and express The baigain made at 
Runnymede between the Enghsh monarch and the English 

^The doctrine that the Commune, Concilium should have some voice m 
the appointment of the Ministers of the Crown had indeed been acted 
upon on several occasions even m the reign of Henry III See Stubbs, 
Conbt Hist , n 41 
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nation found its necessary counterpart and sanction, befoie 
the close of the thirteenth century, in the conception of a 
king 1 tiling through lesponsible ministers and m har- 
mony with a national Pailiament Edward Plantagenet 
was merely the mstiument by whose agency the new 
conception was foi a time paitially lealized Yet, he 
merits the gratitude of posterity foi his shaie m the elabo- 
ration of a woikmg scheme of government, which took the 
place of the clums;y expedients designed as constitutional 
sanctions by the baions in 1215 He supplied the logical 
complement of the theories vainly enunciated in John^s 
Great Chartei, thus changing empty expiessions of good 
intentions into accomplished facts The iiltmiate triumph 
of the piineiples underlying Magna Carta was assured 
thiough the constitutional machinery devised by Edward 
Plantagenet 


N 



PAET V 

MAGNA CAETA ORIGINAL VERSIONS, PRINTED 
EDITIONS, AND COMMENTARIES 

I Manuscripts of Magna Carta and Relative Documents 

The barons who had foiced the Gieat Charter on King 
John were determined that its contents should be widely 
known and permanently preserved It was not sufficient 
that the great seal should be formally impressed upon one 
parchment Those who compelled John to submit were 
not content even with the execution of its terms in dupli- 
cate or in triplicate, but insisted that the great seal should 
be appended to many copies all of piactically identical 
terms and of equal authority These were to be dis- 
tributed throughout the land, and to be preserved in 
important strongholds and among the archives of the 
chapters of cathedral churches 

I The extant original versions Of the many copies 
of the Charter authenticated under John’s great seal, four 
have escaped the destroying hand of time, and may still be 
examined by members of the public after nearly seven 
centuries have passed These four records are 

(1) The British Museum Magna Carta, number one — for- 
mally cited as '‘Cotton, Charters XIII 31a” The recent 
history of this document is well known It was found 
among the archives of Dover Castle in the seventeenth 
century , and not improbably it may have lain there 
for centuries before, possibly from a date not much 
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later than that of its ongmal execution , for the castle of 
Dover, like the Tower of London, was a natural place for 
the preservation of documents of national value There 
it was discovered by Sir Edward Dermg while warden of 
the castle, and by him it was presented to Sir Robert 
Cotton, accompanied by a letter dated 10 th May, 1630^ 
It still forms an item m the collection preserved in the 
British Museum, which bears the name of the famous 
antiquaiy 

In the gieat fire of 23id October, 1T31, which attacked 
the Cottonian Libiaij, this valuable Charter was seiiously 
damaged and lendeied in parts illegible, while the yellow 
wav of the seal was paitiall} melted It is possible that 
this accident has added somewhat to the piestige of this 
particular copy of Magna Carta, which, like the three others 
still extant, is wiitten contmuously, though with many 
contractions, m a neat, runnmg, Norman hand A special 
characteristic of this veision is that some omissions seem to 
have been made in the body of the deed and to have been 
supphed at the foot of the parchment These are five in 
number^ It is possible to regard them as coirections of 
clerical omissions due to carelessness or hurry in engrossing 
the deed, but the fact that one of rhe additions is dis- 
tinctly in the King's favour raises a strong presumption 
that they embodied additions made as afterthoughts to 
what had been origmallj dictated to the engrossing clerk, 

^This letter is also preserved m the British Museum, aud cited as 
“Cotton, Julius, C III Fol 191 ” 

^ These aie carefully noted among the variations described by the editors 
of the Charters of Liberties formmg Part I of the first volume of the 
StcUutes of the Realm These addenda are (1) at the end of c 48, “per 
eosdemf %ta quod nos hoc <iciamus prius, vel justiciamus noster, si %n Anglia 
non fuervmus/^ providing that the Kmg should receive intimation of all 
forest practices branded as “evil” before they are abrogated, (2) two 
small additions, near the begmning of c 53, (a), “ei eodem modo deyusUcta 
exhibenda,^ and (6) reTnanswns forestis” , (3) m c 56, these four 

words, Anglia vel in Wallia” , and (4) me 61 the words per 
petuiim^ after gaudere ” In the 2nd British Museum MS three of these 
addenda appear at the foot, viz (1), (2a) and (26) , but the words of (3) 
and (4) are mcorporated in the body of that MS 
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and that they were inserted at the King’s suggestion 
before he would adhibit the great seal 

The importance of this document was recognized at a 
comparatively early date, and a facsimile prepared by John 
Pine, a well-known engraver of the day, some eighteen 
months after the great fire The engraving bears a cer- 
tificate dated 9th May, 1733, narrating that the copy 
IS founded on the origmal, which had been shrivelled up 
by the heat, but that where two holes had been burned, 
the obliterated words had been replaced from the other 
veision (to be immediately described), also preserved in 
the Cottonian collection 

(2) The British Museum Magna Carta, number two — 
formally cited as Cotton, Augustus, II 106” The early 
history of this document is unknown, but sometime in 
the seventeenth century it came into the possession of 
Mr Humphrey Wyems, and by him it was presented to Sir 
Robert Cotton on 1st January, 1628-9 Unlike the other 
Cottonian copy, this one is happily m an excellent state of 
preservation, but there is no trace left of any seaP 
Three of the five addenda inserted at the foot of the 
copy previously described are found in a sunilar position 
here, but the substance of the two others is included in 
the body of the deed On the left-hand margin, titles 
intended to be descriptive of several chapters occur in a 
later hand^ Thus for the preservation of two original 
copies of the national charter of hbeities the nation is 
indebted to Sir Robert Cotton, but for whose antiquarian 
zeal they might both have been lost Apparently, how- 
ever, a story told by several authors ^ as to the humiliatmg 

^ “ The fold and label are now cut off, though it is said once to have had 
slits in it for two seals, for which it is almost impossible to account , but 
Dr Thomas Smith, in his Preface to the Gottomom Catalogue, Oxford, 1695, 
folio, states that they were those of the barons ” (Thomson, Magna 
Gharta, 425) 

^ Reproductions of this copy are sold at the British Museum at 2s 6d 
each 

^See Isaac D’Israeli, Curiosities of Literature, I 18, and Thomson, 
Magna Gharta, 424 
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fate which threatened the original Magna Carta Tnust be 
rejected Sir Robert, it is said, discovered the palladium 
*of Enghsh hberties ” in the hands of his tailor at the 
critical moment when the scissors were about to transform 
it into shapes for a suit of clothes This is undoubtedly 
a fable, smee both manuscripts of Magna Carta in the 
Cottonian collection are otherwise accounted for 

(3) The L%ncoln Magna Gaita This copy is under the 
custody of the Dean and Chapter of the Cathedral, where 
it has undoubtedl} lam for man} centuries It has been 
suggested that Bishop Hugh of Lincoln, canonized bj the 
Roman Church, whose name appears in the list of magnates 
consenting to John's giant, may ha\e brought it with him 
from Runn}niede on his return to Lmeoln The word 
“ Lmcolma " is endorsed in a later hand in two places at 
the back of the document on folds of the parchment It 
has no corrections 01 additions mseited at the foot, but 
embodies in their proper places all those which occurred in 
the versions already discussed Further, it is executed with 
more flourishes and in a more finished manner than these, 
and the inference is that it took longer to engross The 
Record Commissioners in preparing the Statutes of the Realm 
considered this \ersion as of superior authority to anj of 
the others and have accordingly chosen it as the copy for 
then engraving of Magna Carta published in 1810 m that 
valuable work, and also in the first volume of their edition 
of Rymer's Foedera m 1816^ 

(4) The Sahshurg Magna Carta — ^preserved m the archives 
of the Cathedral there The early history of this manu- 
script has not been traced, but its existence was known 
at the close of the seventeenth century^ Sir William 
Blackstone, in April, 1759,^ instituted a search for it, but 
without success — ^his mquines being met with the state- 
ment that it had been lost some thirty years before, during 
the execution of repairs in the Cathedral library As its 

^The engraving was executed to their order by James Basire 

2 See James TyrreU, History of England^ Vol II 821 (1697 1704) 

* Blackstone, GreoU Charter, p xvii 
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disappearance had really taken place during the tenuie of 
the see by Gilbert Burnet, whose antiquarian interests 
were well known, his political adversaries accused him of 
appropiiating it — an undoubted calumny, yet one to which 
some coloui was lent by facts to be hereafter explained 
The document had not been re-discovered in 1800 when 
the royal commission published its report of the result of 
its mquines for national records^ Two sub-commissioners 
visited Salisbury m 1806 in search of it, but obtained no 
satisfaction It seems, however, to have been le-discoveied 
within the next few years, since it is mentioned in a 
book published in 1814,^ and it is now exhibited to the 
pubhc by order of the Dean and Chapter of Salisbury 
Cathedral It lesembles the Lincoln copy both in its 
beautiful leisurely wilting and also in the absence of 
additions at the bottom of the parchment^ 

II Corti^pa') ison of the Originals Prioi to the publication 
of Sii William Blackstone’s gieat woik, extraordinary con- 
fusion seems to have prevailed concerning the various 
Charters of Liberties Not only was John’s Magna Caita 
confused with the various re-issues by Heniy , but these 
latter were known only from an official copy of the Charter 
of 1225 contained m the confirming statute of the twenty- 
eighth year of the leign of Edward I, known as an 
'' Inspeximus,” because of the opening word of the King’s 
declaration that he had seen the document of which he gave 

^ See Report (1800), p 341, containing tlie Return by the Chapter Clerk 
of the Cathedral Church of Salisbury, dated 15th May, 1800 

^Dodsworth, Historical Account of the Cathedral, 202 

^It IS unnecessary to treat in detail of the copies of the charter not 
authenticated by John’s Great Seal, though some of these are of great 
value as secondary authorities The four most important are {a) a 
copy appearmg m the Register of Gloucester Abbey, (&) the Harleian 
MSS , British Museum No 746 (which also contains the names of the 
twenty five Executors in a hand probably of the reign of Edward I ), 
(c) in the Red Book of the Exchequer There is also {d) an early 
French version, prmted in D’Achery, Spicilegium, Vol XII p 573, 
together with the writ of 27th September addressed to the Sheriff of 
Hampshire See Blackstone, Great Charter, p xviii , and Thomson, 
Magna Charta, pp 428 430 
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a copy Neither Madox ^ nor Brady ^ was awaie of the 
existence of any one of the foui originals , and no mention 
is made of them m the fiist edition of Eymer’s Foedem, 
which appeared m 1704 Mi Tyrrell indeed seems to have 
known of the second original copy m the British Museum 
and also of the Sahsbnry version^ Mr Care^ showed no 
deal knowledge of the various manuscripts, though he 
mentioned the existence of seveial Even Su Wilham 
Blackstone m 1759 collated only the two Cottonian copies, 
since he failed to find that of Salishiiiy, and was unaware 
of the existence of the Lincoln manusciipt^ 

As these foui veisions aie piacticall} identical m their 
substance — the vaiiations being meiely in the use of 
contractions 01 in othei veibal changes of a tiivial chaiaeter 
— no important question seems to be involved in the 
discussion as to whethei any one of them has gi eater 'value 
than the others The Eecoid Commissioneis consideied that 
the Lincoln copy was the first to be completed (and there- 

^ Thomas Madox, Firma Biirgt (1726) On p 45, XIadox refers only to 
the Impextmm of Edward I 

^Robert Brady, Goniphte H%htory of England^ p 126 of Appendix to 
Vol I (1685), takes his text of the Charter from XIatthew Pans, com 
pared with the manuscript found m Bennet College Library ” 

® James Tyrrell, Hidory of England (1697 1704) In p 9 of Appendix 
to Vol II p 821, Tyrrell prmts a text of John’s Charter founded on 
that of M Pans, collated with those two originals 

^ Henry Care, Englnk I/iberttes in the Freeborn subjects^ inheritance , 
containing Magna Charta, etc (1719), p 5 The first edition, with a 
somewhat different title, is dated 1691 

® Strangely enough, Sir Thomas Buffus Hardy, so recently as 1837, m 
publishmg his JRotuiLi Chartarum (Introduction, p ii note 5) declared that 
no origmal of John’s Charter existed XIany copies, he knew, had been 
“made and deposited, for the sake of perpetuation, m all the principal 
religious houses m the kingdom However, notwithstamdmg all the care 
taken by multiplication of copies, it is singular that no contemporary 
copy of Kmg John’s Magna Carta has yet been found ” The Lincoln MS 
he disnussed as “certainly not of so early a date,” while he confuses the 
only one of the British Museum MSS known to him with the Articles 
of the Barons He further reasserts the fallacy, so clearly exposed by 
Blackstone eighty years earlier, that John had issued a separate Carta de 
Foresta 
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fore that it possessed special authority), because, unlike the 
two Cottonian copies, it contained no insertions at the foot 
of the instrument Yet it seems more plausible to argue 
that this very immunity from clerical errors, or fiom 
additions made after engrossment, proves that it was of 
later and less hurried execution than the others, and 
therefore of less authority, if any distmction is permissible 
Mr Thomson has much ground for his contention in 
speaking of the fiie-marked version m the British Museum 
that the same circumstances may probably be a proof of 
its superior antiquity, as having been the first which was 
actually diawn into form and sealed on Eunnymede, the 
original whence all the most perfect copies were taken 

In all printed texts of Magna Carta, the contents are 
divided into a preamble and sixty- thiee chapters, and each 
chapter is numbered and treated in a separate paragraph 
by itself Theie is no warrant foi this in any one of the 
four originals, all of which run straight on from beginning 
to end, like other feudal charteis, and contain no numbers 
or other indication where one provision ends and another 
begms Strictly speakmg, Magna Carta has thus no 
chapters these are a modern invention, made foi con- 
venience of reference 

III Tlie ATt%GUB of the Baions Of hardly mferior 
historical interest to these four original copies of the Great 
Charter is the parchment which contains the heads of the 
agreement made between John and the rebels on 15 th 
June, 1215, from which the Chartei was aftei wards ex- 
panded The parchment containing these heads, known as 
the Articles of the Barons, is now in the British Museum, 
cited officially as “Donation MSS 4838” The seven 
centuries which have passed over it have left surprisingly 
few traces , it is quite legible throughout, and still bears 
the impression of John’s great seal in brown wax It is 
probable that this document may have passed with other 
English records into the hands of Prince Louis during the 
civil war which followed close on the transaction at 

^Thomson, Magna Oharta^ 422 
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Eimnymede , that it was handed over to the Regent 
'William Maishal m terms of the Treaty of Lambeth con- 
cluded m September, 1217, and that thereafter it was 
deposited in Lambeth Palace, wheie it lemamed until the 
middle of the seventeenth eentuiy Archbishop Laud 
seems to have been aware of its histoiical inteiest, as 
he placed it among the moie precious documents in his 
keeping W'hen threatened vith impeachment by the 
Long Parliament, he thought it prudent to set his papers in 
Older and on 18th Decembei, 1640, he dispatched foi 
that purpose to his episcopal palace, his friend Dr John 
Warner, Bishop of Roches tei 

There was indeed no time to lose , a fev hours 
later, Laud was committed to the custody of Black-Rod, 
and an ofiicial messengei was sent b} the House of Loids 
to seal up his papeis Bishop Warnei had, however, 
escaped with the Articles of the Barons before this 
messenger arrived, he kept it till he died, and at his death 
it passed to one of his executors named Lee, and from hmi 
to his son Colonel Lee, who presented it to Gilbert Burnet, 
afterwards Bishop of Sahsbury and author of the famous 
History of Hs Own Time When the Salisbuiy Magna 
Carta disappeared, Burnet was suspected of appropriating 
it to his own uses The grounds which ga\ e some apparent 
weight to the misrepresentations of his political opponents 
were that special facilities had been granted to him to 
search public lecords in the prosecution of his historical 
labours, and that as matter of fact he actually had in his 
possession — quite lawfully, as we now know — the Articles 
of the Barons, which was confused by the carelessness of 
early historians with Magna Carta itself The calumny was 
so widely spread that Burnet thought it necessary formally 
to refute it, explaining that he had received the Articles as 
a gift from Colonel Lee “ So it is now in mj hands, and 
it came very fairly to me ” 

Bishop Burnet left it as a legac} to his son Sir Thomas 
Burnet , and on his death it passed to his executor David 
Mitchell, whose permission to print it Blackstone obtained 



202 MAGNA CARTA TEXTS AND COMMENTARIES 


in 175 & Shoitly thereafter it was purchased from Mr 
MitehelFs daughter by another great historian, Philip, second 
Earl of Stanhope, and by him it was presented to the 

British Museum in 1769 It is now exhibited to the 

public along with the two Cottonian copies of Magna Carta 
The Record Commissioners have reproduced it in facsimile 
in Statutes of the Realm m 1810, and also in the New 
Bymer in 1816^ 

The document begins with this headline Ista sunt 
Ca/p%tula qvae Barones jpetunt et dom^nus Bex eonced%t '' Then 
the articles follow in 49 paragraphs of varying length, 

sepal ate, but unnumbered, each new chapter (unlike the 
chapters of Magna Carta, which run straight on as befits 
its character as a charter) beginnmg a new line The 

numbers which mvaiiably appear in all printed editions 
have no warrant in the oiiginal 

A blank space sufficient for two lines of writing occurs 
between paragraphs 48 and 49, indicating peihaps that 
the last chapter, which contains the revolutionaiy pio- 
vision for the appointment of the twenty-five Executors, 
had been added as an after-thought Chapters 45 and 46 
are connected by a rude bracket, and a clause is added in 
the same hand as the rest, but more rapidly, modifying the 
provisions of both in the Kmg’s favour This, at least, is 
clearly an after-thought ^ 

IV The so-called unhnoivn Charter of Inherties ” Among 
the French archives theie is preserved the copy of what 
purports to be a charter granted by King John, but 
irregular in its form This document is preserved among 
the Archvces du Boyaume in the Section Historique and 
numbered J 655^ A copy of this copy was discovered 
at the Record Ofi&ce m London by Mr J Horace Round in 

^Reproductions of it, as weU as of the second Cottonian version of 
the Charter, are sold by the authorities of the British Museum at the 
price of 2s 6d 

‘^Gf mjpra^ p 47, and Blackstone, Great Charter, xvii 

^ See the account given by Mr Hubert Hall, English Historical Review, 
IX 326 
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1893, previous to which date it seems to have been 
practically unknown to Enghsh historians, although it had 
been prmted by a Piench writer thirty years earher^ Mr 
Round communicated his discovery of this unknown 
charter of hberties” to the English Historical Bemew, in 
the pages of which there ensued a discussion as to its 
nature and ^validity, mauguiated by him Thiee theoiies 
were suggested (a) Mr Ptound maintained that the docu- 
ment was a copy, in a mangled foim peihaps, of a charter 
actually granted in the yeai 1213 by King John to the 
northern barons, containing concessions which they had 
agieed to accept in satisfaction of then claims’ (&) Mr 
Protheio prefeiied to view it, not as an actually executed 
chartei, given and accepted in settlement of the vaiious 
claims m dispute, but lathei as an abortive pioposal made 
by the King eaily in 1215 and lejected by the baions^ 
{c) Mr Hubert Hall dismissed the document as a forgery, 
and described it as “a coronation chaiter attiibuted 
to John by a French scribe in the second decade of 
the thirteenth century ” — ^piobably between Ko\ ember, 
1216, and March, 1217, when King Philip desired to 
prove that John had committed perjuiy by breaking his 
piomises, and had thereby forfeited his right to the Crown 
of England^ 

Mr Hall desciibes the method of proeeduie adopted 
by the compiler of this supposed foigery Placing m front 
of him copies of Henry I’s Chaiter of Liberties and of 
Henry Ill's charters issued in 1216-17, he proceeded to 
select from these sources whatevei suited his purpose, and 
thereafter either by design or caielessness, or ignorance of 
English forms, he altered the wordmg of both his ongmals 
so as to produce the ejffect of a paraphiase interspersed 
with archaisms” This extremely ingenious theory is not 
entirely convincing Not to insist on the number of 
unproved inferences on which it is based, it seems to have 


^ Alexandre Tenlet, Layettes du Tr4%or, I p 423 (1863) 

Hist Rev,Vm 288 294 ^ Ibid , IX 117 121 

^ Ibid, IX 326 335 
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one grave defect — it ignores the absurdity of attempting 
to obtain credence for such a clums} composition, especially 
when it v^as well known that John had never granted a 
coronation chaiter at all Even if a skilful forger could 
have utih/:ed the document as the basis for a completed 
charter, this would still have requiied the impiess of John's 
great seal to give it validity Such an impQsture could 
not be seriously intended to impose on any one 

A fourth theory may be suggested very tentatively, 
namely, that the document in question is a copy of the 
actual schedule drawn up by the baions previous to 27 th 
April, 1215 That such a schedule existed we know from 
the express declaration of Eogei of Wendovei,^ who infoims 
us that it was sent to the King with the demand that his 
seal should be forthwith placed to it, under threat of civil 
war From this, it is safe to infer that the schedule, as 
it left the barons' hands, was ready for execution, but 
lack of experience m drawing up Crown charteis would 
prevent them from producing an entirely regular instru- 
ment They would assuredly take as then model the 
charter of Henry I , which had helped to give definite- 
ness of aim to all their efforts It would be necessaiy, 
however, to bring this up to date, by additions which we 
might a 'pT% 0 T% expect to resemble the provisions after- 
wards adopted with more elaboration in the agreement 
made at Eunnymede This schedule, then rapidly thrown 
togethei, would be likely to contain many of the character- 
istics actually discovered by Mr Hall in the document 
under discussion Such an identification of the “ un- 
known Chartei of Liberties" with the schedule of 27th 
April, 1215, would explain all the features emphasized 
by Mr Hall — the archaisms, the erroneous style, and 
the employment, first of the third person smgular, and 
then of the first person singular, instead of using through- 
out the first person plural invariably used bv John It 
would also explain why the first half of the parchment 
on which the '' unknown charter ” is written, contains a 
Wendover, III 29S, and cf supra, p 40 
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copy of Henry I's chaiter, and why the two possess so 
many features in common 

It would clearly be madvisable to found any conclusions 
upon the terms of a document, the nature and authenticity 
of which form the subject of so many rival theories but 
even if further investigation pieces it to be a forgeiy, 
a forgeiy of contempoiary date may thiow light on other- 
wise obscure passages in genume charters One 01 two 
instances of this will be found m the sequel 

II Previous Editions and Commentaries 

Eveiy geneial histoiy of England and almost evei} book 
which has evei appealed on English law has had something 
to say by way of commentary on Magna Carta It is 
peihaps foi this veiy reason that exceedingly few treatises 
have been devoted exclusively to its elucidation While 
edition after edition of the text of the Chartei, or of its 
re-issues, have appealed, few of these have been accompanied 
by explanations however brief The paucity of attempts 
to explain the meaning of the Charter is almost moie 
remarkable than the frequency with which the text has 
been repioduced Magna Carta is a document often 
printed, but seldom explamed 

I Printed Editions of the Text of Magna Carta Previous 
to 1759 even the best mfoimed writers on English history 
laboured undei much confusion in legaid to the various 
charters of liberties Few of them seem to have been 
aware that fundamental dij0ferences existed between the 
original charter granted by J ohn and the re-issues of Henry 

III Much of the blame for this confusion must be borne 
by Roger of Wendovei, who, in his account of the transac- 
tions at Eunnyinede, mcorporated, m place of John’s 
Charter, the text of the two charters granted by Heniy^ 

The early historians were content to rely either on this 
version or on that contained in the Inspeximm of Edward I 
Thus, in all early printed collections of statutes, the text 
which professes to represent the original Charter follows m 
^ R* Wendover, III 302 318 
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reality the words of Henry’s third re-issue The very 
earliest printed edition of Magna Carta seems to have been 
that published on 9th October, 1499, by Richard Pynson, 
the Kmg’s punter,^ and a contemporary of Wynkvn de 
Worde This was not, of course, John’s Charter, but 
followed Edward’s Inspeximvs of Henry’s Charter of 
1225 

Since the middle of the eighteenth centuiy, many 
editions of the text of John’s Great Charter ha\e been 
published, either alone or along with the text of the 
various re-issues of the reign of Henry III but it 
seems unnecessary to mention moie than four of these 

(1) In 1759 appeared Sir William Blackstone’s scholarly 
woik entitled The Cheat Chaiter and The Charter of the 
Forest, containing accurate texts of all the important issues 
of the Charteis of Liberties carefully prepared from the 
original manusciipts so fai as these were known to h im ^ 

(2) In some respects the Record Commissioners have 
improved e\en on Blackstone’s woik in their edition of 
the Btatiites of the Bealm, published m 1810 A special 
section of the -volume is devoted to Charters of Liberties, 
where not only the grants of John and Henry III , but 
also the charteis which led up to them, and then sub- 
sequent confirmations, have received exhaustive tieatment 

(3) A carefully revised text, Magna Ca^ta 'tegis Johanms, 
was published by Dr Stubbs in 1868, and the various 
charters are also to be found, arranged in chronological 
order, in his well-known volume, first published in 
1870, entitled Select Charteos and other %llustrahons of 

^ This date is given by B4inont, Ghartes, Ixxi , but Kobert Watt in 
his B^bl^otheca Britanmca, Thomson, Magna Gharta, 450, and Lowndes, 
Billwgrapher^s Manual, 1449, all give the date of the earliest edition 
as 1514 Bdmont, Ixxi , and Thomson, 450 460, Watt, and Lowndes 
furnish details of the vaiious editions of Pynson, Redman, Berthelet, 
Tottel, Marshe, and Wight, from 1499 to 1618 All of these are now 
superseded by the Statutes of the Realm, published by the Record Com 
mission in 1810 

^ The substance of this admirable edition, now unhappiljr scarce, has 
been reproduced m the same author’s Tracts (1762) 
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Bnghblh Constitutional Mist 01 y, a convenient collection easily 
accessible to all students of law and history 

(4) For the continuous study of the sequence of charters, 
the best book of reference is Ghartes de ZibeitSs Anglaises 
by M Charles Bemont pubhshed in 1892, m the pages of 
which the \arioiis editions of John’s and Henry’s charters 
will be found m a foini comenient foi comparison with 
each other, and with previous and succeeding documents 
II Gonimentaiies and Tieatibes It is doubtful whether 
any good purpose would be sei\ed by the piepaiation of 
a list of all the books which contain casual lefeiences to 
Magna Carta 01 to its pioMsions and it is cleai that the 
task would be an extreme!} buideiisoine one There is 
no difliculty, howevei, m naming the few tieatises of out- 
standing merit which ha\e been exclusivel} 01 mainl} 
devoted to the exposition of the Gieat Chartei Of 
these only nine require special mention 

(1) The mysterious medieval lawbook known as the 
MiTToi of Justices contams a chapter upon Magna Carta 
which has some claims to rank as a commentary, although 
it represents the opinions of a political pamphleteer rather 
than those of an unbiassed judge The date ot this treatise 
is still the subject of dispute It has been usual to place it 
not earlier than the years 1307-27, mainly because it 
makes mention of “ Edward II ” Prof Maitland, however, 
dates it earlier, maintaining on general grounds that it was 
‘‘written very soon after 1285, and probably before 
1290 He explains the reference to “Edward II” as 
applying to the monarch now generally known m England 
as Edward I, but sometimes in his own reign known as 
Edward II, to distinguish him from an earlier Edward,, 
still enshrmed m the popular imagination, namely, Edward 
Confessor Mr Maitland is not disposed to treat this work 
of an unknown author too seriously, and warns students 
agamst “ his ignorance, political bias, and deliberate lies ” ^ 

^See The Mtrror of Justices (edited for the Selden Society by Prof 
Maitland), Introd , xxiii to xxiv 

^ Ibid , xxxvii Of xlvm 
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(2) Dismissing the Mi'iior, then, as a dangerous and 
possibly disingenuous guide, the earliest serious com- 
mentary known to exist is that of Sir Edward Coke, 
formerly Lord Chief Justice This elaborate treatise, 
forming the second of Coke's foui InsMutes, was published 
in 1642 under direction of the Long Parliament, the 
House of Commons having given the ordei on 12th May, 
1641 ^ 

Although this commentary, like everything written by 
Coke, was long accepted as a work of great value, its 
method is in reality entirely uncritical and unhistoncal 
The great lav/yer reads into Magna Caita the entire body 
of the common law of the seventeenth century of which 
he was admittedly a master He seems almost uncon- 
scious of the great changes accomplished by the experience 
and vicissitudes of the four eventful centuiies which 
had elapsed since the Charter had been originally granted 
The various clauses of Magna Caita are thus merely 
occasions for expounding the law as it stood, not at the 
begmnmg of the thirteenth century, but in his own day 
In the skilful hands of Sir Edward, the Great Charter 
is made to attack the abuses of James or Charles, lather 
than those of John or Henry, which its framers had in 
view In expoundmg the jvd%c%u7rb pa'i%um, for example, 
he carefully explams many mmute details of piocedure 
before the Court of the Lord High Steward, and describes 
elaborately the nature of the warrants to be issued prior 
to the arrest of any one by the Ciown, while, m the 
clause of Henry's Charter which secures an open door to 
foreign merchants in England unless publicly prohibited," 
he discovers a declaration that Parliament shall have 
the sole power to issue such prohibitions, forgetful that 
the regulation of trade was an exclusive prerogative of 
the Crown with which Parliament had no right to inter- 
fere for many centuries subsequent to the reign of 
Henry III 

(3) In 1680 Mr Edward Cooke, barrister, published 

^ See DtcUonary of National Biography ^ XI 243 
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a small volume entitled Magna Charta made in \'he mMh 
yean of King Semy III and cmfiiimd hy King Edward I 
m tlie tivmty-eigMh yeai of his leign This contained a 
translation of Heniy’s Magna Carta with short explanatory 
notes founded mainly on the commentary of Sir Edward 
Coke In his Preface, Mr Cooke declared that his object 
was to make the Great Chartei more accessible to ' the 
public at large, since, as he said, “ I am confident, scarce 
one of a hundred of the common people, know what 
it is” 

(4) Six William Blackbtone's Intt odmtion to his edition 
ot the chartei s, published m 1759, as alieady mentioned, 
contains valuable mtoimation as to the documents he edits , 
but he explicitly disclaims all intention of writing a 
Commentary He is careful to state “ that it is not in 
his present intention, nor (he feais) within the leach of 
his abilities, to give a full and explanatory comment on 
the matteis contained m these chaiters” ^ 

(5) The Hon Dames Barnngton published in 1766 his 
Observations upon the Statutes fiom Magna Ghaita to 21 
James I This book contams some notes on the Charter 
also founded chiefly upon Coke's Second Institute , his 
original contributions aie not of outstanding value 

(6) In 1772 Prof Francis Stoughton Sullivan gave to 
the public his course of lectures previously dehvered m 
the University of Dublin under the title An Historical 
Treatise on the Feudal Law^ with a Commentary on Magna 
Gharta The author's own words give a sujB&ciently 
accurate conception of its scope and value ‘‘ I shall 
therefore proceed briefly to speak to Magna Charta, and 
m so domg shall omit almost all that relates to the 
feudal tenures, which makes the greatest part of it, and 
confine myself to that which is now law”^ 

(7) Mr John Reeves' invaluable History of English Law, 
the first edition of which appeared m 1783-84, marked the 
commencement of a new epoch m the scientific study 

^ Introduction, p n 
®See p 375 of the work cited 
O 
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' of ^the genesis of English la^ Treating incidentall} of 
Magna Carta, he shows wonderful insight into the leal 
purport of many of its piovisions, but the state of histoiical 
knowledge when he wiote rendered many seiious eriors 
inevitable 

(8) In 1829, Ml Eichaid Thomson published an 
elaborate edition of the charteis combined with a com- 
mentaiy which contains much useful infoimation, but 
makes no serious attempt to supplement the unhistoiical 
explanations of Sir Edw^ard Coke by the results of moie 
lecent investigations m the provinces of law and histoi} 
His woik IS a stoiehouse of information which must, 
however, be used with caution 

(9) In many lespects, the most valuable contribution 
yet made to the elucidation of the Great Chaitei is that 
contained in M Chailes Bemont’s preface to his Chmtes des 
L^IpiUs Anglaises, pubhshed in 1892 Although he has 
subjected himself to the seveie restraints imposed by the 
slender size of his volume and by a iigid desire to state 
only facts of an undisputed nature, leaving theories strictlj 
alone, he has, nevertheless, done much to help forwaid 
the study of the charters In particular he has performed 
an important service by insisting upon the close mutual 
connection between the various Charters of Liberties, from 
that of Henrj I down to the confirmations of Edward I , 
and of subsequent kings It is doubtful, however, whethei 
by this very insistence upon the gradual process of develop- 
ment which may be traced m this long series, he does not 
lay himself open to the misconception that he takes too 
narrow a view of the scope and relations of the 
Charter Magna Carta’s points of contact with the past 
and future history of English liberties and English laws 
and institutions must not be narrowed down to those 
occurrmg in one straight line Its antecedents must not 
be looked for exclusively among documents couched m the 
form of charters, nor its results merely in their subsequent 
confirmations It is impossible to understand it aught, 
except in close relation to all the varied aspects of the 
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national life and the national development Evfery Act' 
appearing on the Statute Rolls is, in a sense, an Act 
amendmg Magna Carta , while such enactments as the 
Statute of Marlborough and the Statute of Westminster I 
have as intimate a connection with John’s Great Charter 
as the Oonfi/matv) Cantmiirfi oi the Artwuh mper Cartas 
have This is a truth which M Bemont undoubtedly 
recognizes, though the scheme of his book led him rather 
to emphasize anothei and, at first sight, contradictory 
aspect of his subject His object was not to explain the 
numeious wa}s in which the Chaiters of Liberties are 
entwined with the whole of English history, but merel} 
to furnish a basis foi the accurate stud} of one of their 
most mipoitant teatuies His book is indispensable, but 
IS not intended to form, in any sense, a commentaiy 
on Magna Carta 

It would thus appeal that only two serious attempts 
have been made to produce treatises formmg, explicitly 
and exclusively, commentaries on the Great Chazter, namely 
the Second InsMwte of Coke and the laborious and useful 
work of Ml Richard Thomson Since Mr Thomson’s 
Magna Oharta appeared, thiee-quarters of a century have 
passed, markmg an enormous advance in historical and 
legal science yet the results of modern research, so capable 
of throwing light on the subject-matter of the Great 
Charter, have never been systematical!} brought to bear 
upon it Dr Stubbs, from whom such a work would have 
been especially welcome, contented himself with giving a 
paraphrase or abstract of the Charter, rendering mto English 
eqmvalents as literally as possible the actual words of his 
Latin text — a cautious course, which cannot lead his 
disciples astray, but leaves them to the guidance of 
their own ignorance rather than of his knowledge 
The reason given by Dr Stubbs for keeping silence is 
rather the excess than the absence of mformation '"The 
whole of the constitutional history of England,” he tells us, 

" IS little more than a commentary on Magna Carta ” ^ It 
^ See Comt fftst , I 572, and cf Sdect Gharters, 296 
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IS for £his reason, presumably, that he refraiiib from 
all explanations and confines himself to an abstract 
of its main piovisions While thus m<iny invaluable 
hints may be obtained from the pages ol the three 
volumes of his history, and fiom Ins otlnn woiks, Di 
Stubbs has not in any of his published wiiiings con* 
tributed anything of the natuxe of a dixect coimnentaiy 
upon John's Great Chaitei In this policy, he has been 
followed by the membeis of the great modem school of 
English historians of which he is the foundei ^ 

Many valuable hints may he obtained from other writeis 
such as Di Gneist, Sir Edward Creasy, Mi Taswell 
Langmead, Di Hannis Taylor, Miss Norgate, and Sii James 
Ramsay,^ but their efforts to explain the meaning of the 
Great Charier take the form of disconnected notes, rather 
than of exhaustive commentaries*^ 

^ One of the most biilliant members of that school, Mr Piothero, whose 
power of rendeiing diUicult subjects both lucid and mtci eating would 
specially have qualified him for the task of expltiiniug Magna Carta, 
declines the task partly upon the giound that it would be impossible 
“to throw any new light on a subject exhausted by the ablest writers ” 
-—/S' di Montfort, p 14 

2 The works of these and other authors aie mentiontd in tin Apptndix 

*It IS unnecessary to do more than mention A Ilf^fonta/ Tteatini on 
Ma^m Ohmrta by Mr Boyd C Barrington, of the Philadelphia Biitr (IBW), 
of which the author says (p ii ) “ No claim i& marie for originality, bat 

solely for research, which has been exhaustive m every hne 1 can 
pursue ” It is dismissed by his distinguished fellow countryman, Br 
(rross (hourci’H and LtfeiCUure qf Englinh p 34B), as “of little 

value ” 
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MAGNA CARTA 

PREAMBLE ^ 

Johannes Dei giatia rex Anglie, dominus Hiberme, dux 
Normanme et Aquitannie, et comes Andegavie, archiepiscopis, 
episcopis, abbatibus, comitibus, baronibus, justiciams, fore- 
s tax us, vicecomitibus, prepositis, ministns et omnibus ballivis 
et tidelibus sms salutem Sciatis nos intuitu Dei et pro 
salute anime nostre et omnium antecessorum et heredum 
nostrorum, ad honorem Dei et exaltationem sancte Ecclesie, 
et emendacionem regni nostri, pei consilium venerabilium 
patrum nostroium, Stephani Cantuariensis archiepiscopi 
tocius Anglie primatis et sancte Eomane ecclesie cardmalis, 
Henrici Dublmensis archiepiscopi, Willelmi Londomensis, 
Petri Wmtomensis, Joscelini Bathoniensis et G-lastoniensis, 
Hugonis Lmcolniensis, Walteri Wygorniensis, Willelmi 
Coventriensis, et Benedicti Eoffensis episcoporum , magistri 
Pandulfi domini pape subdiaconi et familiaris, fratris 
Aymerici magistri milicie Templi in Anglia, et nobilium 
virorum Willelmi Mariscalli comitis Penbrocie, Willelmi 
comitis Sarresbuiie, Willelmi comitis Warennie, Willelmi 

^ The division of Magna Caita into a preamble and sixty three chapters 
IS a modern device, for convenience of reference, for vihich theie is no 
wan ant m the Charter itself Of 200 No title or heading 

precedes the substance of the deed in any one of the four known originals, 
but on the back of the Lincoln one (cf 197) these words are endorsed , 

— “0'oncord^a inUr Begem fohannem et Barones pro concebstone libertatum 
€ideste et regm Anglie ” The form of the document is discussed bitpra, 
123 9 The text is taken from that issued by the Trustees of the British 
Museum founded on the Cottonian version No 2 Cf bvpi cl, 196 



2i6 


MAGNA CARTA 


comitis Arandellie, Alani de Galeweya constabulani Scocie, 
Woorini filii Geroldi, Petii filn Heieberti, Hubei ti de Bur^o 
senescalli Pictavic, Hiu^wiis de Nevilla, Mathei liln Heieberti, 
Thome Basset, Alani Basset, Philippi de Albitnaco, Kobt iti 
de Eoppeleia, Johannis Mariscalli, fJohannis tiln Ilugonis et 
aliorum hdeliuin nostroruni 

John, by the grace of God, Ling ot England, loid of IieUiid, 
duke of Normandy and Aquitaine, and count of Anjou, to the 
archbishops, liishops, abbots, eails, barons, jiisticiais, foresters, 
sherijffs, stewaids, servants, and to all his bailiffs and heg( 
subjects, greeting Know that, looking to (Tod and foi the 
salvation of our soul, and those of all our ancestois and hens, 
and unto the honour of God and the advancement of hoi} 
Church, and for the reform of our realm, I we have granted d':, 
underwritten]^ b} advice of our venerable fathers, Stephen, 
archbishop of Canterbury, piimnte of all Enghnd and caidinal 
of the holy Roman Church, Henry archbishop of Dublin, 
William of London, Peter of Winchester, Jocelyn of Bath ami 
Glastonbury, Hugh of Lincoln, Walter of Worcester, William 
of Coventry, Benedict of Eochestci, bishops, of mister 
Pandiilf, subdeacon and membei of the liousohold of our lord 
the Pope, of bi other Aymeiic (master of the Knurhts of the. 
Temple in England), and of the illnstiious men,^ Wiliam 
Marshall, oail of l^embioke^ \\ ilh un, eail of Salisbury, William, 
earl Waronne, William eail of Arundel, Aim of Gdlova} 
(constable of^cotland),WarenFit7 Gerald, Pester Fit/ lleibat, 
Hubert de Burgh (seneschal of Poitou), Hugh de iNtnille 
Matthew Fit/ iirrbert, Thomas Basset, Alan Basset, Philip 
of Albmi, Eobert of Eopesle, John Marshall, John Fit/ Hugh, 
and others, our liegemen 


The Great Chattel of John opens, in the form common 
to all ro}al charters of the poiiod, with d greeting fioiti 
the sovereign to his magnates, lus otlunils, and Iih 
faithful subjects, and announces, in the pious legal fbinnila 

I The sentence condiulcd m Uiaptcr one («eo usual tlivwion, 

here followed, being a pnudy arlnfciai} om 
*The phrase ** nobtim 'im '’was not used here m an} tcdiimal Siiwe, tin* 
modem conception of a distinct class of ** noblemen ’ did not take *lia»|tt 
until long after 121{S Cf iihat is said of ** peciage ” under cc 1 1 and 
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used by impious and pious kings alike, that he had 
made certain grants by the advice of those^ Qounsellois 
whom he names Three features of this preamble call for 
comment 

I The King's Title Some points of interest are sug- 
gested by the form of the loyal style adopted by John, 
which IS connected by an unbroken thread of development 
with that of William I on the one hand, and of His 
Majesty, Edward VII, on the other John’s assumption 
of the royal plural '' Sciatis Nos" leads, m the light of 
subsequent history, as a tribute to his arrogance rather 
than to his greatness, when compaied with the humbler 
fiist person singular consistently used by his more dis- 
tinguished father In this paiticulai, however, Richard, 
not John, had been the innovator on the usage of Henrj 
II ^ Eor a further alteration in the royal style John 
was alone responsible To the titles borne by his father 
and brother, John in\ariably added that of "'lord of 
Ireland,” a reminiscence of his youth When the wide 
territories of Henry II, had been distributed among his 
elder sons, the young John (hence icnown as "John 
Lackland ”) was left without a heritage, until his father 
bestowed on him the island of Ireland, lecently appropri- 
ated , and this brought with it the right to style himself 

dominus HiUrnie" This title of his younger days was 
not unnaturally retained by him after he had outlived 
all his bi others and inherited their wide lands and 
honours 

John began his reign in 1199 as rulei over the 
undivided possessions of the House of Anjou at their 
widest stretch, extending without a break, other than the 
"waters of the Channel, from the Cheviots to the Pyrenees 
These lands were held by John, as by his father, under a 
variety of titles and conditions Anjou, the original home 
and fief of the hot-blooded Plantagenet race, still earned 
With it only the modest rank of count In addition to 

iCoke {Second Institute, pp 1 2) is here m error, he makes John the 
innovator 
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this paternal title, Henry II had, at an o irly aj^e, become 
duke ol Normandy in Ins luothei’s light, and thereafter 
duke of Aquitaine by marriage with Eleanor, its heiress 
These three great faefs were held liy Henry and his sons 
under the king ol Eianee as then lord paramount Long 
before 1215, John’s bad iortune or incompetence liad lost 
to him these wide continental dominions except the most 
distant of them all, his mother’s dowiy ol Aqui- 
taine His ancestral domains ot An]oii and Normandy 
had been irretrievably lost, but he still letamed their 
empty titles , and in this his son Henry HI followed him, 
grasping the shadow long after the substance had lied 
Entiles relating to Gascony frequently appeal on the 
Rolls of Parliament of Edward I , and the kings ol 
England were styled dukes of Aquitaine, dukes ol Guienne, 
or dukes of Gascony (the three descriptions being used 
indifferently) until Edward III meiged all these titles 
m a widei one, when he claimed the thione c^f 
Erance 

England alone, ol lulm’s possessions, ie<il and iionunal, 
was held by the highei style ol “lin,’ implying strictly 
soveieign rule, independent ol any overlord, and letaincd 
by John in 1215 in spite ol his recent acceptance of 
Innocent IIT as feudal overloid Of Ireland, John was 
still content to desciibe himself, as loimerly, “lor<I,” not 
king The exact meaning ol the woid "■ Dommiuy" m 
medieval charters, paiticularly m those of Stephen, has 
been made the subject ol much learned controveisy , 
which has not yet resulted in a consensus of opinion 
as to the technical lueauing, if any, l>ome by the word ‘ 
“ Doftnnas,” indeed, seems to have been loosely used 
wherever something of substance or of ceremonial was 
lacking from the lull sovereignty implied in tlui more 
specific name of king In this connection much stress 
was laid on the solemn sacrament of coronation, im- 

'VanoM theories will be found m Round’s Owjfrey <lt Munthnllr, 
70, Dr Rtssler’s 2014, and Ramsay’s J^'orndaltom of JSng 

IT 



PREAMBLE 


219 

plying among other things formal consecration ^by the 
church ^ 

Johns connection with England, then is expressed in 
two simple words, Besu Anglie^' no explanation being 
vouchsafed of how he had acquired this title Such vindi- 
cation, indeed, was not called for, as this was no coronation 
charter, John having already leigned for fifteen years with- 
out any serious rival — the claims of Arthur, the son of 
his elder brother Geoffrey, never having been taken 
seriously in England ^ The simple words, '' I)t% goaUa 
rex Anghe^^ may be contrasted with the detailed titles 
set out in the coronation charters of Henry I and 
Stephen respectively Henry I in 1100 had emphasized 
his relationship to preceding kings, describing himself as 
'' W%lUlm% regis post fiatT%s su% 

I)e% gracia '>ex Angloriim''^^ while Stephen in April, 
1136, in his second and more delibeiate charter, used 
an entirely different formula, De% g'imia assensii cUt% et 
popvh %n regem Anghe elecfus^ et a Willelmo Cantuarensi 
archiep%scopo et sancte Boma/ie eccles%e legato consecratus, et 
ah Innocentio sancte Bomane sedis pontvfice postmodum con- 
firmatus/' ^ the laboured nature of which betrays the con- 
sciousness of weakness 

Thus Henry I and Stephen each laid stress on the 
strong points of his title and ignored its defects These 
two claims of kingship express, in a crude form, two 
rival theories of the title to the English Crown — 
(1) hereditary succession, and (2) election JSTeithei of 
these is an accurate reflection of the full theory and 
practice of the twelfth century, which blended both prin- 
ciples in proportions not easy to define with accuracy 
Professor Freeman has pushed to excess the supposed 
nght of the Witenagemot to elect the king, and has 
transferred wholesale to the Horman Chcrta (which, in 

^Of sv^ra, g 119 

2 Geoffrey’s daughter Eleanor was m 1215, a prisoner in Corfe Castle 
See iiifra, c 59 

’See Appendix See Appendix 
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some lespects, took its place) all the powers enjoyed by 
its forerunner A recent German writer, Dr Oskar 
Eossler/ has gone ecLually far m the opposite direction, 
flatly denying that the Noimans ever admitted the elective 
element at all The theory now usually held is a mean 
between these extremes, namely that the Norman Cm la 
(or the chief magnates who usuallj composed it) had a 
limited right of selecting among the sons, brothers, oi 
neai relations of the last king, the individual best suited 
to succeed him Such a right, never authoritatively enun- 
ciated, gradually sank to an empty formality Its place 
was taken, to some extent, by the successful assertion 
by the spiritual power (usually represented by the arch- 
bishop of Canterbury), of a claim to give or withhold 
the consecrating oil which accompanied the church's bles- 
sing Without this no could be recognized as 

m On this theory the descriptions of their own titles 
gi\en by TIeniy I and Stephen weie alike incomplete 
each ignoied the facts which did not suit him John, 
on the contiai}, secuie m possession, condescends on no 
particulais, but contents himself with the terse as'^eltlOIl 
of the fact of his kingship Johannes^ (h% rpafia, Iht 
Anghe ” 

II The Mimes of the Oonbetiimg Nohle^^ It was natural 
that the Charter should place formally on xecoid the assent 
of those counsellors who attended rrohn when he made 
terms with his enemies, of those magnates who remained m at 
least nominal allegiance, and were theiefore capable of acting 
as the mediators by whose good offices peace was for a tune 
restored^ The leading men in England dining this cnsis 

^ MuUldt^ jixtnmn 

^I)t Htubba, (%nHt Hint , I 582, gi\os tho inoti\o of thuH iiaHung thorn 
as hope of binding the persons "whom it ineliules to iht contmuetl 
support of the iiaid won liheitios Ihoso named weie all modciate mm 
M Fans {Ohton Muf II , W) dcHenbes them as e% pm it ^ 

while Ealph of (Joggeshall (p 172) naiiatos how “b} the intervc ntion of 
the Archbishop of (Jantoihuiy, with a f( w ot his hiskops am! some barons, 
a kind of peace was made” (If Anncd^ of HI 41 The 

tho molates is pune<l by otlui < \idcna (a) C’ 02 gave them 
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may be arranged in three groups (1) the leader? of the 
great host openly opposed to John at Eunnymede, (2) the 
agents of John’s oppressions, extreme men, mostly aliens, 
many of whom were in command of royal castles or of 
mercenary levies ready to take the field , and (3) moderate 
men, mostly churchmen or John’s ministers or relations, 
who, whatever their sympathies might be, remained in 
allegiance to the king and helped to arrange terms of peace 
— a comparatively small band, as the paucity of names 
recited in Magna Carta testifies^ The men, here made 
consenters to J ohn’s grant of Magna Carta, are again referred 
to, though not by name, in chapter 63, in the chaiacter of 
witnesses 

III The Reasons of the Giant The preamble contains 
also a statement of what purport to be John’s reasons for 
conceding the Charter These are quaintly paraphrased by 
Coke 2 ‘‘ Here be four notable causes of the making of this 

great charter rehearsed 1 The honour of God 2 Tor the 
health of the King’s soul 3 For the exaltation of holy 
church, and fourthly, for the amendment of the Kingdom ” 
The real reason must be sought in another direction, namely, 
in the army of the rebels , and J ohn in aftei days did not 
scruple to plead consent given under threat of violence, as a 
reason for voiding his grant The technical legal “con- 
sideration,” the quid ;pro qiio which John received as the 
price of this confirmation of their liberties was the renewal 
by his opponents of the homage and fealty which they had 
solemnly renounced This “ consideration ” was not stated 
in the charter, but the fact was known to all ^ 

authority to certify by letters testimonial the correctness of copjies of the 
Charter (b) The 25th of the Articles of the Barons left to their decision 
whether John should enjoy a crusader’s privileges, while c 55 gave Lang- 
ton a special place in determining what fines were unjust (c) The Tower 
of London was placed in the custody of the archbishop as a neutral man 
whom both sides could trust (d) Copies are preserved of two protests on 
different subjects by the prelates in favour of the king See Appendix 

^ Of supra, 43 4, and for biographical information see authorities there 
cited 

^Second Institute, 1, n 


®Cf supra, 41 
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CHAPTER ONE 

In piimis concessisse Deo et hac presenti carta nostia 
3onfirmasse, pro nobis et heredibus nostris in perpetuum, 
j^iiod Anglicana ecclesia libera sit, et habeat ]ura sua m- 
;egra, et libertates suas illesas , et ita volumus observari ^ 
][uod apparet ex eo quod libertatem electionum, que maxima 
magis necessaria reputatur ecclesie Anglicane, mera et 
spontanea voluntate, ante discordiam inter nos et barones 
aostios motam, concessimus et carta nostra confirmavimus, 
3t earn obtmimnus a domino papa Innocencio tercio con- 
irmari, quam et nos obseivabimus et ab heredibus nostris 
.n perpetuimi bona fide volumus observari^ Concessimus 
3Ciam omnibus liberis hommibus regni nostri, pro nobis 
it heredibus nostris in perpetuum, omnes libeitates sub- 
scnptas, habendas et tenendas eis et heredibus suis, de 
lobis et heiedibus nostris 

In the first place we have granted to God, and by this 
our iiresent charter confirmed for us and our heirs for ever 
that the English church shall be free, and shall have her 
lights entire, and her liberties inviolate, and we will that 
It be thus observed, which is apparent from this that the 
freedom of elections, which is reckoned most important and 
very essential to the English church, we, of our pure 
and unconstrained will, did grant, and did bv our chaxtei 
confnm and did obtain the latihcation of the same from 
oui lord, Pope Innocent III, before the quanel arose be 
tween us and our barons, and this we will observe, and oui 
will IS that it be observed m good faith by our hens fox 
ever We have also gx anted to all freemen of oiu kingdom, 
for us and our heirs forever, all the underwritten libeitie% 
to be had and held by them and then heirs, of u» and oui 
heirs forever 

Home editions of the Chartei place here the division between v I 
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This first of the sixty-three chapters of Magna Carta 
here places side by side, bracketed equal as it were, 
(a) a general confirmation of the privileges of the English 
national chuich, and (&) a declaration that the various civil 
rights to be afterwards specified in detail were granted to 
all freemen” of the kingdom and to their heirs foi ever 
The manner of this juxtaposition of the church's rights 
with the lay rights of freemen, suggests an intention to 
make it clear that neither group was to be treated as 
of more importance than the other If the civil and poli- 
tical rights of the nation at large occupy the bulk of the 
Charter, and are defined m their minutest details, the 
church's rights, of which no mention whatever had been 
made in the Articles of the Barons, receive here a prior 
place ^ A twofold division thus suggests itself 

I The oiglits of the Nahonal Ghwch A general pro- 
mise that the English church should be free was 
accompanied by a special confirmation of the separate 
charter recently granted guaranteeing freedom of canonical 
election (1) Quod Anghcana ecclesia hlera sit This 
emphatic, if vague declaration, which has no counterpart 
in the Articles of the Barons, is repeated twice in Magna 
Carta, each time in a prominent position, at the be- 
ginning and the end respectively If the work of the 
baions showed no special tenderness for churchmen's privi- 
leges, Stephen Langton and his bishops were careful to 
have that defect remedied in the formal document by 
which John expressed his final consent In extorting this 
promise of a “ free '' English church, the prelates seem to 
have been satisfied that they need ask for nothing more, 
the other particulars in which the Charter differs from its 
draft show no trace of clerical bias The phrase used, 
indeed, was deplorably vague and elastic , it scarcely needed 
stretching to cover the widest encroachments of clerical 
arrogance Yet the formula was by no means a new one , 
Henry I and Stephen had successively confirmed the claim 
of holy church to its freedom^ 

^ Cf supra, p 50 ^ See these charters m Appendix 
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Henry II was caieful to avoid making any such pro- 
mise^ his whole reign was an effort, not unsuccessful in 
spite of the teirible disadvantage at which he was placed 
by the murder ot Becket, to deprive the church oi what 
her leadeis considered her legitimate “freedom” John 
m 1216, however, receded Irom the ground occupied by 
his father, confirming by the G-ieat Charter the promise 
given by the weakest of his Noiman piedecessois, in a 
phrase lepeated in all subsequent confirmations 

It by no means follows that “freedom of the church,” 
as promised by Stephen, meant exactly the same thing as 
“ freedom of the church ” promised by John and his suc- 
cessors ^ The value to be attached to such assurances varied 
in inverse ratio to the strength ot the kings who made 
them, and this is well illustiated by a comparison of the 
charters of Henry I , Stephen, and J ohn Henry qualifies 
the phrase by words which illustrate if they do not limit 
its application God's holy church was to be fiee “so 
that I shall neither sell nor let to farm, nor on the death 
of archbishop, bishop, or abbot, accept anything from the 
demesne ot the chuich or from its tenants, until his 
successor has entered into possession”'^ This suggests a 
somewhat narrow interpretation of the church's treedom 
— exemption mainly from the iniquities of Rufus Stephen's 
charter, on the contrary, explains or supplements the same 
phrase by detmite declarations that the bishops should have 
sole jurisdiction over churchmen and their goods, and that 
all rights of wardship over church lands were renounced, 
thus making it a “large and dangerous promise”^ 

“ Freedom of the church ” had thus come in 1136 to in- 
clude “ benefit ot clergy ” in a specially sweeping torm, and 
much besides ^ It is easy to understand why churchmen 

^ It IS perhaps worthy of note that while the charters of Henry I 
and Stephen spoke only of ‘‘holy church,” John speaks of the “English 
church ” This change suggests a growth of patriotism among the pre- 
lates, led by Stephen Langton 

^Cf wpra, 117 '*Cf Pollock and Maitland, I 74 

Of mpm^ 120 1 
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cherished an elastic phrase which, wide as were the plrivileges 
it already covered, might readily be stretched wider Lay- 
men, on the contrary, contended for a more restrictive 
meaning , and the Constitutions of Clarendon must be viewed 
primarily as an attempt to arrive at definite conclusions on 
disputed points of interpretation Henry II substantially 
held his ground, in spite of his nominal surrender after 
Becket's murder Thanks to his firmness, the church's free- 
dom " shrank to more reasonable proportions, so that the 
well-known formula, when repeated by John, was emptied 
of much of the content found in it by Stephen's bishops 
If it still implied ''benefit of clergy" that phrase was 
now read in a more restricted sense, while wardship over 
vacant sees was expressly reserved to the Crown by John 
Chapter 18 of Magna Carta accepted, apparently with the 
approval of all classes, the principle that questions of 
church patronage (assizes of darrein presentment)^ should 
be settled before the King's Justices, a concession to the 
civil power inconsistent with the more extreme interpre- 
tations formerly put by churchmen on the phrase ^ 

In later reigns the pretensions of the church to privileged 
treatment were gradually reduced to narrow bounds, and 
the process of compression was facilitated by that very 
elasticity on which the clergy had relied as being favour- 
able to the expansion of their claims It was the civil 
government which benefited in the end from the vague- 
ness of the words in which Magna Carta declared quod 
Anghcana ecclesia hiera s^t^ 

* For explanation see zn/raf c 18 

2 On the other hand c 22, which lays down special rules for the 
amercement of beneficed clerks, to that extent confirmed class privileges 
of the clergy 

^Mr J H Round [Geoffrey de MmudemlUy 3), speaking of Stephen’s 
*‘oath” to restore the church her “liberty,” describes this as “a phrase 
the meanmg of which is well known ” If “ well ” known, it was known 
chiefly as something vague, something which baffled definition, because 
churchmen and laymen could never agree as to its contents, while it 
tended also to vary from reign to reign Mr Round attempts no defini 
tion Sir James Ramsay [Angevin Empire^ p 475), writing of the phrase 
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(2) '^Ganomcal elecUon A aeparate charter to the 
national church had been granted on 21st Novembei, 
1214, and re-issued on 15th January, 1215 ^ Its tenor 
may be given in three woids, '' freedom of election In 
all cathedral and conventual churches and monasteries, 
the appointment oi prelates was to be free from royal 
intervention for the future, provided always that licence 
to fill the vacancy had first been asked of the king 
Now, m words, this was no new concession, but merely 
a confix mation of the Concordat arrived at long before 
between Henry I and archbishop Anselm as a solution 
of the rival claims of Church and State in the election 
of bishops and abbots^ The essence of that arrangement 
had been to vest solely in the canons of the chapter of 
the vacant diocese the nominal light to appoint the new 
bishop, subject, however, to the actual election taking place 
in the royal court or chapel — so that the king, being 
present, might endeavour to prevent the appointment of 
any churchman he objected to The result had not been 
what Anselm and the papal court expected , Henry I 
and his successois strenuously used or abused the influence 
thus reserved to them none but royal favourites were ever 
appointed, and the nominally free canonical election became 
a sham Churchmen had long desired to remedy this 
Langton saw his opportunity, and on 21st Novembei, 
1214, secured from King John, so far as mere woids 
could secure anything, that the right of election by the 
canons of the chapter should henceforth be transformed 
from a pretence into a reality The bishops present at 

as used m John’s Charter, is less prudent “ It would relieve the clergy 
of all lay contiol, and of all liability to contribute to the needs of the 
State beyond the occasional scutages due from the higher clergy foi their 
knights^ fees ” This definition assuredly would not have satisfied J fenry 
I , as a legitimate interpretation of the words as used by him in bis 
Charter of Liberties 

^Cf supra, p The text will be found in Staiuten of the 
I 5, and m Nm Rymer, I 12b 7 It 'a as confirmed by Innocent on 
30th March, 1215 See Potthast, Regesta pont%f« im romanm um, No 4963 

Aunra B 22 
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Eunnyme^e used thto influence to have a distinct con- 
firmation of this redent concession inserted in the very 
forefront of Magna Carta 

Their forethought was insufficient peimanently to prevent 
royal influence from bending canonical election to its 
will Henry III, indeed, in his reissues was made to 
repeat the phrase quod, Anghccuna eccleB^a hlera sit, but 
omitted all reference alike to canonical election and 
to the charters of 21st November, 1214, and 15 th 
January, 1215 Later in his reign, he took advantage 
of this, with the Pope’s connivance or support, to 
reduce again the rights of cathedral chapters in the 
appointment of bishops to the sinecure they had been 
before 

It IS true that Henry III was prone, alike by nature 
and from policy, to lean on the papal arm, and that the 
Curia at Eome rather than the Curia Regis for a time 
dominated the appointment to vacant sees Henry and 
Innocent IV indeed formed a tacit alliance for dividing 
all fat livings among their respective creatures, king’s men 
or pope’s men, who had little interest in England or its 
welfare Edward I, impatient of foreign dictation as he 
was, had to submit to a partial continuance of provisions ” 
for hangeis-on of the papacy in his insular domains , but 
the national church had little to gain The canons elected 
the nominee of king or pope, as each was, for the moment, 
m the ascendant^ 

An interesting, if purely academic, question might be 
raised as to how far the rights guaranteed by Magna Carta 
to the English church were meant to imply freedom from 
papal as well as from royal interference It is clear that 
the movement which culminated in the charter of 21st 
November, 1214, originated in England, not at Eome, and 
apparently Nicholas, the papal legate at that date, opposed 
the endeavours of Stephen Langton to obtain it The arch- 
bishop indeed looked upon the legate as the chief obstacle 
to the reform by the kmg of the grievances of the national 

supra, p 167 
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church In spite of Magna Carta, then, the independence 
of the national church retrograded, rather than advanced, 
during the long alliance between Henry III and the 
successive occupants of the papal throne^ * 

II Civil and Political Bights After providing thus 
briefly for the church, chapter one proceeds to gite equal 
prominence, but at greater length, to the grant or confirmation 
of secular customs and liberties This takes here the form 
of a general enacting clause, leaving details to be specified 
m the remaining sixty-two chapters of the Charter Some 
of the more important points involved have already been 
discussed in the Historical Introduction — ^for example, the 
feudal form of the grant, better suited, according to modern 
ideas, to the conveyance of a specific piece of land, than to 
the securing of the political and civil liberties of a mighty 
nation, and the vexed question as to what classes of 
Englishmen were intended, under the description of “free- 
men,” to participate in these rights^ 

Another inteiesting point, though of minor importance, 
calls for separate treatment John does not state that his 
grants of civil and political rights had been made spon- 
taneously Whether deliberately or not, there is here a 
marked distinction between the phraseology applied to 
secular and to ecclesiastical rights respectively While the 
concessions to churchmen are said to have been granted 
“mem et spontanea voluntate^' no such statement is made 
about the concessions to the freemen John may have 
favouied this omission as strengthening his contention that 
the Great Charter had been sealed by him under compulsion 
In the third re-issue of Henry III (1225) this defect was 
remedied — the words “ spontanea H bona voluntate nostra ” 

^Bm Miss Norgiitc, JoJm La<Jcland, p 208, aiul authoiities thorc cited 

^Cf Prothero, de Mont forty p 152 ‘*The Knghah church was 

mdeed less independent of the king m 1258 than m 1215, and far less 
independent of the Pope than in the days of Becket ” 

^See mpra, pp 128 9 and 141 2 For the meaning of freeman” and 
Coke’s inclusion of villeins under that term for some pui poses but not for 
others, see cc 20 and 39 
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being us^ in its preamble ^ Some importance seems to 
have been attributed to this addition, which formed the 
essence of a concession bought by the surrender of one- 
fifteenth of the moveable property of all estates of the 
realm ^ 


CHAPTER TWO 

Si qiiis comitum \el baionum nostrorum, sive aliorum 
tenencium de nobis in capite per servicium militare, 
mortuus fuerit, et cum decessent heres suns plene etatis 
fuerit et relevium debeat, habeat hereditatem suam per 
antiquum relevium, scilicet heres vel heredes comitis de 
baronia comitis Integra per centum libras , heres vel heredes 
baronis de baronia Integra per centum libras , heres vel 
heredes militis de feodo militis integro per centum solidos ad 
plus , et qui minus debuerit minus det secundum antiquam 
consuetudinem feodorum 

If any of our earls or barons, or others holding of us 
in chief by military service shall have died, and at the 
time of his death his heir shall be of full age and owe 
‘‘relief,” he shall have his inheritance on payment of 
the mcient relief, namely the heir or heirs of an earl, 
^100 for a whole earfs barony, the heir or heirs of a 
baron, <56! 00 for a whole barony, the heir or heirs of a 
knight, 100s at most for a whole knight's fee , and whoever 
owes less let him give less, according to the ancient custom 
of fiefs 


All preliminaries concluded, the Charter at once attacked 
what was, in the barons' eyes, the chief of John's abuses, 
his arbitrary increase of feudal obligations The Articles 
of the Barons, indeed, had plunged at once into this most 

^Cf swpra, p* 181 
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crucial question without a word by way ol pious phrases or 
legal formulae, such as were necessary in a regular Charter 

I Assessment of Behefs Each “incident'' had its own 
special possibilities of abuse, and the Great Charter deals 
with each of these m turn The present chapter defines 
the reliefs to be henceiorth paid to John^ The vague- 
ness of the sums at first was a natural corollary of the 
eaily doubts as to whether the hereditary principle was 
absolutely binding or not The heir with title not yet 
recognized was keen to come to terms The lord took as 
much as he could grind from the inexperience or timidity 
of the youthful heir, the heir tried to profit from the 
good nature or temporary embariassments of the lord 
All was vague, and such \agueness favoured the strongest 
or most wily 

A process of definition, howevei, was early at work, and 
piogressed, though slowly Public opinion set limits of 
vaiiation, to go beyond which was considered unreasonable 
or even indecent Some conception ol a “ reasonable 
lelief " was evolved Yet the cnteiion vaiied the Crown 
might defy rules binding on otheis Henry I , indeed, 
when bidding against duke Eobert in 1099 for the throne 
showed himself willing, in woids if not in practice, to 
accept the limits set by contemporaiy opinion His 
Charter of Liberties promised that all leliefs should be 
justa et leg%Uma — an elastic phiase no doubt, and one in 
after days liberally interpreted by the exchequer officials 
in their loyal master’s favour By the end of the twelfth 
century, when Glanvill wrote, the exact sums which could 
be taken by mesne lords had been fixed , although the 
Crown remained free to exact higher rates Baromm 
<apitale% he tells us, were charged relief, not at a fixed 
rate, but at sums which vaiied voluntakm et nusat'- 

cofdmm domim 

^ Of supra^ p 7 ^ 

words {IX c 4) tie unfortunately ambiguous He dis 
tmguisbes three cases (a) the normal knight’s fee, from which IC^ 
was due as relief (whether this extends to fees of crown tenants does not 
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Every year, however, made for definition, and custom 
pointed mt}i increasing authority towards 100s per knight’s 
fee, and £100 for a barony Two entries on the Pipe 
Roll of 10 Richard I amusingly illustiate the unsettled 
practice ^ A ^um of £100 is described as a ''reasonable 
relief” for a barony, and immediately this entry is stulti- 
fied by a second entiy of a considerable additional payment 
by way of " fine ” to induce the king to accept the sum 
his own roll had just declared "reasonable”^ John was 

appear) , (6) socage lands, from which one year’s rent might be taken , and 
(c) ‘ capitaUs haroniae,'^^ winch were left subject to reliefs at the king’s 
discretion Now ** barony ” was a loose word baronies, like barons, 
might be small or great (cf infra, c 14), all crown fiefs being “baronies” 
m one sense, but only certain larger “honours” being so reckoned m 
another Glanvill leaves this vital point nildetermined, but evidence from 
other sources makes it probable that even smaller crown holdings should for 
this purpose be classed under his capitales baromae, and not with knights’ 
fees held from mesne lords Two passages from the Dialogus de Scaccarto 
(II X E p 135 and II xxn p 155) clearly support the distinction 
between all crown tenants (small as well as great) on the one hand, and 
tenants of mesne lords on the other only the latter had their reliefs fixed, 
while the former were at the king’s discretion (The second passage 
shows how the exchequer officials held the onus of proof to lie on the heir 
to a crown fief to show that he was worthy to succeed his father, and 
suggests rich gifts to the king as the best form of proof ) Madox (I 315-6) 
cites from the Pipe Rolls large sums exacted by the crown Usually 
the number of knights’ fees paid for is not specified, but m one case 
a relief of £300 was paid for six fees — that is, at the rate of £50 per fee, or 
exactly ten times what a mesne lord could have exacted (See Pipe Roll, 
24 Henry II , cited by Madox, ibid ) There is further evidence to the 
same effect where a barony had escheated to the crown, reliefs of the 
former under tenants would in future be payable directly to the crown , 
but it was the practice of Henry II (confiimed by c 43 of Magna Carta, 
q V ) to charge, in such cases, only the lower rates exigible prior to the 
escheat A similar rule applied to under tenants of baronies m wardship , 
see the case of the knights of the see of Lincoln m the hands of a royal 
warden m Pipe Roll, 14 Henry II (cited by Madox, ibid ) It would thus 
appear that all holders of crown fiefs (not merely harmes majores) were in 
Glanvill’s day still liable to arbitrary extortions in name of reliefs The 
editors of the Dialogus (p 223) are also of this opinion Pollock and 
Maitland (I 289), however, maintain the opposite view — namely, that the 
limitation to 100s per knight’s fee was binding on the crown as well as 
on mesne lords 
^ Madox, I 31fi 
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more openly regardless of reason The Pipe Poll of 1202 
shows how an unfortunate heir failed to get his heritage 
until he paid 300 maiks, with the promise of an annual 
‘‘ acceptable present ” to the king ^ 

If John could ask so much, what prevented him asking 
more He might name a prohibitive price, and so defeat 
the hereditability of fiefs altogether Such arbitrary exac- 
tions must end, so the barons were determined in 1215, 
custom must be defined, so as to prevail henceforth against 
royal discretion The first demand of the Articles of the 
Barons is, “ that heirs of full age shall have their 
heritage by the ancient relief to be set forth in the 
Charter” Heie it is, then, duly set forth and defined 
in chapter 2 of Magna Carta as £100 for an “earFs 
barony,” £100 for ‘‘a baron’s barony,” 100s for a knight’s 
fee, and a proportional pait of 100s for eveiy fraction of a 
knight’s fee This clause produced the desired effect These 
rates were strictly observed by the exchequer of Henry III , 
as we know from the Pipe Polls of his reign Thus, when 
a certain William Pantoll was charged with £100 for his 
relief on the mistaken supposition that he held a “ baron} ,” 
he protested that he held only five knight’s fees, and got off 
with the payment of £25^ The relief of a barony was 
subsequently reduced from £100 to 100 marks The 
date of this change, if we may rely on Madox, ^ lies be- 
tween the twenty-first and thirty-fifth years of Edward I^ 
Apparently all who paid reliefs to the king were mulcted 
m a further payment (calculated at 9 per cent of the 
relief) in name of ''Queen’s Gold,” a contribution to the 
private purse of the Queen Consort, and collected by an 
oflScial specially representing her at the exchequer 
1 Madox, I 317 l\nd 318 nind ,1 3^1 

'*The first of the long senes of charters and confirmations whicli contains 
it seems to be the Inspejczmus of 10th October, 1297, winch in all proba 
bility merely rocogni/ed ofiicially a rule Jong demanded as simple justice 
by the barons and public opinion (See Madox, I Ub, Pollock and Mait 
land, I 289, and Bemont, Ohm dot, p 47 ) 

® See note by editors of Dtaioqm, p 2,18 The Petition of the Barons in 1258 
{8el Gha/rtern, 382) protested agamst this, and the practice was discontinned 
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CHAPTER TWO 

The Charter deals only l^ith tenure by knight's service , 
nothing IS ^aid of other tenures The explanation of the 
omission may possibly be different in the cases of socage 
and of serjeanty respectively^ {a) Socage The barons 
were not so vitally interested in socage, that being, 
in the normal case, the tenure of humbler men^ In 
later reigns the king, like an ordinary mesne lord, con- 
tented ihimself with one year's rent of socage lands m name 
of relief (6) Serjeanty The barons cannot have been 
indifferent to the fate of serjeanties, since many of them 
held great estates by such tenures Possibly they assumed 
that the rules applied to knights' fees and baronies would 
apply to serjeanties as well The Crown, however, acted 
on a different view , large sums were frequently extorted 
by Henry III By the reign of Edward I, however, the 
practice of the exchequer was to limit itself to one 
year's rent (a sufficiently severe exaction)^ for serjeanties, 
which thus fell into line with socage^ 

II Umts of Assessment Some explanation is required 
of the three groups into which crown estates were thus 
divided — knight's fees, barons' baronies, and earls' baronies 
(1) Feodum m%l%t%s %ntegTum The origin of the knight's 
fee IS obscured by a network of conflicting theories A 
thread of connection is sometimes traced between it and 
the mysterious five-hide unit of Anglo-Saxon times , other 
authorities would ascribe its introduction into England to 
a definite act of some great personage — either William the 

1 0^ m^rcL, pp 66 9 

2 It IS possible to argue that the custom as to socage was already too 
well settled to require any confirmation Glanvill (IX c 4) stated the 
relief for socage at one year’s annual value It is not absolutely clear, 
however, whether this restriction applied to the crown Further, no 
custom, however well established, was sufficiently safe against John’s 
greed, to make confirmation unnecessary 
^See Littleton, Tenure^y II vm , s 154, and Madox, I 321, who cites 
the case of a certain Henry, son of William le Moigne, who was fined 
in £18 for the relief of lands worth £18 a year held “by the serjeanty 
of the King’s Lardinary ” 

^Cf* wjpm, p 69 
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Conqueior, accorclmg to Selden, who founds on a well- 
known but untrustworthy passage in Ordericus Yitalis, or 
Eanuli Flainbard, according to Freeman, Stubbs, and 
Gneist It seems probable that the Normans, here as 
elseuheie, pm sued their policy of avoiding an open lup- 
ture with the past, and that the Conqueror adapted as 
far as possible the existing system of land tenure to his 
own needs There is little doubt, in light of the evidence 
accumulated by Mi Round in his Feudal Fngland, that 
William I stipulated verbally for the service of a 

definite number of knights from every fief bestowed by 
him on his Norman followers A knight’s fee or scutum 
thus became a measure of military service, and of feudal 
assessment , sermhum u%%us mihhs was a well-known 
legal unit But a difficult problem arises when it is 

asked what definite equation, if any, existed between land 
and service Three answers have been given {a) A 
definite ratio exists between amount of service and 
extent of giound In other words, the knight’s fee 
contains a fixed area of land , every five hides sent 
one warrior, thus preserving the old Anglo-Saxon unit^ 
(6) The ratio lies not between service and extent, but 
between service and value An estate of £20 annual 
rental sends one knight to the king’s wars , the normal 
knight’s fee contains 20 librates of land“ (c) Other 
authorities deny that any proportion exists at all William 
the Conqueror exacted fiom each of his grantees precisely 
as much or as little knight’s service as he saw fit 
Is it not possible to reconcile these divergent conclusions^ 
Undoubtedly the Conqueror held himself bound bj no 
fixed rules, but made exceptions where he pleased some 
favoured foundations were exempt from all service what- 
soever^ Yet, it he distributed estates at his own free 
will, he did not necessarily distubute them iirtitionally or 
at random He demanded service of knights in round 

* G Peaison, Jhst of EikjI , I 176, note 2 

“J H Bound, Feudal Enqland^ 2% 

^ B q Gloutestei and B ittle Abbeys see Round, ihi,di 2^)9 
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numbers, 5 or 10 or 20, as he saw cause, and in noimal 
cases he was guided by some loose sense of proportion 
Where there was no reason either for preferential treat- 
ment or for special severity, service would be loughly 
proportionate either to the area or to the value This 
rule was William’s servant, not his master, and was made 
to yield to many exceptions, which would amply account 
for the existence in later days of knight’s fees varying 
from 2 hides to 14 hides, instead of the normal 5^ Each 
such fee, whatever its acreage or its rental, owed the service 
of one knight, and paid relief at 100s 

(2) Baooma 'Integra The word “barony” cannot be 
easily defined, on account of the many changes it has 
undergone^ A “barony” at the Norman Conquest ditfeied 
in almost every respect from a “ barony ” at the present 
day The woid 'baro was originally synonymous with 
homo^ meaning, m feudal usage, a vassal of any lord It 
soon became usual, however, to confine the word to 
king’s men , “ barones ” were thus identical with “ crown 
tenants ” — a considerable body at first , but a new dis- 
tinction soon arose between the great men and the 
smaller men among their number (between barones majores 
and barones minores) The latter were usually called 
knights (mihtes), while “ baron ” was reserved for the 
holder of an “ honour ” ^ For determining what con- 
stituted an “ honour,” however, it was impossible to lay 
down any absolute criterion Mere size was not suf- 


^ See Round, Feudal Jbngland, 294, and Pollock and Maitland, I 235 
^See Pollock and Maitland, I 262, and authorities there cited “An 
honour 01 barony is thus regarded as a mass of lands which from of old 
have been held by a single title ” An exact definition is, perhaps, im- 
possible the term was first applied m early days without any technical 
meaning , in later days each “ honour ” had separately established its 
position by prescriptive usage See also Pike, House of Lords ^ pp 88 9, 
on the difificulty of defining “an entire barony 
®This change was not complete m 1215, but Magna Carta, when it uses 
“ barones^' alone, seems to refer to majores ” only (see cc 2, 21, 

61) In c 14, “ barones majores ” are contrasted with “ barones 
minores ” 
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ficxent a magnate once classed as a full ''baron'’ might 
successfully claim to be only a "knight/' thus lightening 
some of his feudal burdens, for example this one of 
"reliefs" Chapter 14 of Magna Carta helped to stereo- 
type the division, since it stipulated that each major laro 
should receive an individual writ of summons to the 
Council, leaving the ha'll ones m^nores to be convened col- 
lectively through the sheiiff As the one point of certainty, 
where everything else was vague, these writs came to 
possess an exaggerated impoitance, and it was finally held 
(at a date long subsequent to Magna Carta) that the mere 
receipt of a special summons, if acted upon, made the 
recipient a baron, and entitled his heirs, in all time 
coming, to succeed him in what was fast hardening into 
a recognized title of dignity The "barons” in 1215 
knew nothing of all this, they desired merely to have 
the reliefs due by them taxed at a fixed rate Each 
"barony” should pay £100, a sum afterwards reduced to 
100 marks 

Relief was thereafter a fixed sum, while the size of the 
barony varied in each case As the same holds true of the 
knight's fee, it is doubly ridiculous to attempt to discover 
an equation between the knight's fee and the barony 
founded upon the ratio of the sums payable Coke, how- 
ever, was guilty of this absurdity ^ 

(3) Baroma cornUs %ntegra A peculiar phrase is 
used in the text, an " earl's barony ” appearing where “ earl- 
dom ” might be expected ^ The reason is that " earldom ” 
originally implied the holding of an office and not the 

^8ee Coke on Litthtoii, II iv s 112, and ib%d Second Imtitnte, p 7 
I’ounding on the latei practice of the exchequer, which exacted one hundred 
marks ot relief fioin a barony, and one hundred shillings from a knight’s 
fee, he assumed the false equation *‘l baiony = l^?f knight’s fees ” If he 
had known of the cailiei practice, which followed the rule of Tohn% 
Charter, he might have jumped to another equation, equally fdse, namely 
that “1 barony =: 20 knight’s fees ” There is, m reality, no fixed pi opor 
tion between the two, either as to extent or value 

*^In the XmpexvrmiH of Edward I , ho'v^ever, the word conn f atm (earldom) 
displaces the hm oma com%f%B of the text See StatiUm o/ Rcaim^ I 114 
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owneiship of land, whereas relief was payable for the earl's 
lands or “honour," not for his office The Chaxter, there- 
fore, uses words well fitted to make its meaning clear The 
earl (or comes) was the successor of the ealdorman as local 
governor of a county or group of counties His title was 
official, not tenurial, or even, in eaily times, necessarily 
hereditary 

Some of the ideas most intimately connected with a 
modern earldom were signally inappropriate to the Norman 
earls At the present day an earldom is one of several 
“steps in the peerage,” a conception that did not then 
exist At the present day it carries with it a seat m the 
House of Lords, whereas no instance is recorded until long 
after the Norman Conquest of any earl or other great man 
demanding as a right to be present in the king's council 
the custom of summoning all crown tenants became stereo- 
typed only in the reign of Henry II and was not 
formally recognized previous to chapter 14 of Magna 
Carta At the present day, again, the hereditary principle 

the chief feature of an earldom, whereas William did 
not admit that the oflBce necessarily passed from father 
to son^ 

The policy of the Conqueror had been to bring each 
county as far as possible under his own direct authority , 
many distiicts had no earls, while in others the connection 
of an earl with his titular shire was reduced to a shadow, 
the only points of connection being the right to enjoy “ the 
third penny " (that is, the third part pro 'undvo%so of 
the profits of justice administered in the county court) 
and the right to bear its name It is true that in addition 
the earl usually held valuable estates in the shire, but he 
did this only as any other landowner might Por purposes 
of taxation the whole of his lands, whether in his own 
county or elsewhere, were reckoned as one unit, here 
described as laronm coimUs %ntegoa^ the relief on which was 
taxed at one hundred pounds 

Very gradually in after ages, the conception of an 
^ See Pike, Mouse of Lords, 57 
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earldom suffered change The official character gave way 
before the idea of tenure, and later on the modern con- 
ception was formulated of a hereditary dignity conferring 
specific rank and privileges The period of transition 
when the tenurial idea prevailed is illustrated by the 
successful attempt of Ranulf, earl of Chester and Lin- 
coln, in the reign of Henry III to aliene one of his two 
earldoms — described by him as the cormtatus of Lincoln^ 
Earls are now, like barons, created by letters patent, and 
need not be land-owners Thus the words '^barony” and 
“earldom,"’ so diverse in their origin and early development, 
were closely united in their later history 

III Liabihty of Chiirch Property to Behef* The Great 
Charter of John, unlike the Charter of Henry I makes 
mention of the lands of vacant sees in this connection, 
probably because the mam question had long been settled 
in favour of the church The position of a bishopric was, 
however, a peculiar one Each prelate was a crown tenant, 
and his fiet was reckoned a “barony,” entitling its ownei 
to all the privileges, and saddling him with all the feudal 
obligations of a baron ^ 

It was not then unnatural that, when a prelate 
died, the Crown should demand “relief” from his suc- 
cessor, in the same way as from the heir of a dead lay 
baron Such demands, when made by William Rufus 
and his minister Elambard, met with bitter opposition 
The Crown in consequence, unwilling to forego any of its 
feudal dues, endeavoured to shift their incidence from the 
revenues of the see to the shoulders of the feudal under- 
tenants After bishop Wulfstan’s death on 18th January, 

^ See Pike, Ilotm of Lords, 6 ^ This term comttatits was a word of many 
meanings Originally designating the ** county or *Hhe county court,'' it 
came to mean also the office of the earl who ruled the county, andlatei on it 
might indicate, accoiding to context, oithox his titulai connection with the 
shire, his estates, his share of the piofits of justice, oi his rank m the 
peerage 

^This was specially affirmed in 1164 by aiticle 11 of the Constitutions of 
Clarendon, which stipulated that each prelate should hold his lands ment 
haroniam, merely a restatement of existing law 
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1095, a writ was issued in William’s name to the free- 
holders of the see of Worcester, calling on each of them to 
pay, as a relief due on their bishop’s death, a specified sum, 
assessed by the barons of the exchequer ^ 

In revenge for such extortions from church lands and 
tenants, the historians of the day, all necessarily recruited 
from the clerical class, have heartily recommended Rufus 
and Plambard to the opprobrium of posterity Anselm 
compelled Henry I to promise amendment in his coronation 
Charter, which undertook to exact nothing during vacancies 
either from the demesne of the church or from its tenants ^ 
Ho corresponding promise was demanded from John, a 
proof that such exactions had ceased The Crown no longer 
extorted relief fiom church lands, although wardship was, 
without protest, enforced during vacancies 


CHAPTER THREE 

Si autem heres alicujus talium fuerit infra etatem et 
fuerit in custodia, cum ad etatem pervenent, habeat heredi- 
tatem suam sine relevio et sine fine 

If, however, the heir ot any one of the aforesaid has been 
under age and m wardship, let him have his inheritance 
without relief and without fine ^ hen he comes of age 


The Crown is here forbidden to exact relief where it 
had already enjoyed waidship It was hard on the youth, 
escaping from leading-strings, to be met, when he sued 
out his livery,” with the demand for a large relief by the 

Stout per harones meo$ dtsposm The writ is given in Heming’s 
Cartulary^ I 79 80, and reprinted by Round, Feudal England, 309 
® See Appendix 
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exchequer which had already appropriated all his avail- 
able revenue The same event, namely, the ancestor’s 
death, was thus made the excuse for two distinct feudal 
incidents ^ 

Such double extortion had long been forbidden to mesne 
lords, Magna Carta was merely extending similar limita- 
tions to the king The grievance complained of had been 
intensified by an unfair expedient which John sometimes 
adopted In cases of disputed succession he favoured the 
claims of a minor, enjoyed the waidship, and thereafter 
repudiated his title altogether, or confirmed it only in 
return for an exorbitant fine The only safeguard was to 
provide that the king should not enjoy wardship until 
he had allowed the heir to perform homage, which 
constituted the binding tie of lord and vassal between them, 
prevented the king from challenging the vassal’s right, and 
bound him to warrant” the title against all rival claimants 
This expedient was actually adopted in the revised Charter 
of 12162 

The alterations in that reissue were not altogether in 
the vassal’s favour Another addition made a reasonable 
stipulation in favour of the lord, which incidentally illus- 
trates the theory underlying wardship The essence of 
tenure m chivalry was the grant of land in return for 
military services Only a knight was capable of bearing 
arms, hence it was that the lord held the lands m 
ward until the minor should reach man’s estate In- 
genious attempts had apparently been made to defeat these 
legitimate rights of feudal lords by making the infant hen 

^ Where there had already been a wardship, the relief was thus the price 
paid by the heir m order to escape from the heavy hand of the king, and 
was therefore known as ouffte^kmatn Mr Taswell Langmtad (Bngl 
Oomt JIiBt , p 51, n ) states the amount at half a year’s piohts He cites 
no authorities foi this, and is probably m error The Dta!o(fti% II x K , 
p forbids relief to be taken, wlien wardship had been exercised per 
aliquot anno*i 

®See chapter 3 of 1210, which stipulates that no lord shall have wardship 
of an heir ^^mtequmi ” Cf Coke, Second ImUtuks 

p 10 
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a ‘‘ knight/’ thus cutting away the basis on which wardship 
rested The reissue of 1216 prevented this, providing that 
the lands of a minor should remain in wardship, although 
he was made a knight^ Incidentally, the same Charter 
of Henry declaied twenty-one years to be the period at 
which a military tenant came of age, a point on which 
John’s Charter had been silent 

In one case, exceptionally, wardship and relief might 
both be exacted on account of the same death, though not 
by the same lord Where the dead man had formerly held 
two estates, one of the Crown and one of a mesne lord, the 
Crown might claim the wardship of both, and then the 
disappointed mesne lord was allowed to exact relief as 
a solatium for his loss^ 


CHAPTER FOUR 

Custos terre hujusmodi heredis qui infra etatem fuerit, 
non capiat de terra heredis nisi racionabiles exitus, et 
racionabiles consuetudines, et racionabilia servicia, et hoc 
sine destructione et vasto hommum vel rerum , et si nos 
commiserimus custodiam ahcujus talis terre vicecomiti vel 
alicui alii qui de exitibus illius nobis respondere debeat, 
et ille destructionem de custodia fecerit vel vastum, nos 
ab illo capiemus emendam, et terra committatur duobus 
legalibus et discretis hommibus de feodo illo, qui de exiti- 
bus respondeant nobis vel ei cui eos assignavenmus , et 

^ Coke, ibtd , p 12, makes a subtle, aud apparently unwau anted, distinc 
tion to depend on whether the minor was made a knight before or after his 
anoestoi’s death The proviso, he argues, does nob apply to the formei 
case, because the word used is and lands cannot “remain” 

m wardship if they were not in it before Such reasoning is puerile 
2 See Cohe on Littleton^ Book II 0 iv s 112, and cf infra, cc 37 and 43 
for the “ prerogative wardship ” of the Crown 

Q 
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SI dedeijamus vel vendidenmus alicui custodiam. alicujus 
tails terie, et ille destructionem inde fecerit vel vastum, 
amittat ipsam custodiam, et tradatur duobus legalibus et 
discretis hommibus de feodo illo qui similiter nobis res- 
pondeant sicut predictum est 

Tbe guardian of the land of an heir who is thus under 
age, shall take from the land of the heir nothing but 
reasonable produce, reasonable customs, and reasonable ser 
vices, and that without destruction or waste of men oi 
goods , and if we have committed the wardship of the 
lands of any such minor to the sheriff, or to any other 
who IS responsible to us for its issues, and he has 
made destruction or waste of what he holds m wardship, 
we will take of him amends, and the land shall be com- 
mitted to two lawful and discreet men of that fee, who 
shall be responsible to us for the issues, or to him to 
whom we shall assign them, and if we have given or sold 
the wardship of any such land to someone and he has 
therein made destruction or waste, he shall lose that 
wardship, and it shall be transferred to two lawful and 
discreet men of that fief, who shall be responsible to us 
m like manner as aforesaid 


This chapter and the next treat of wardship,^ a much 
hated feudal incident, which undoubtedly afforded open- 
ings for giave abuses It is a mistake, however, to regard 
its mere existence as an abuse it seems to have been 
perfectly legal in England from the date of the Norman 
Conquest, although some writers ^ consider it an innovation 
devised by William Rufus and Elamhard, without precedent 
in the Conqueror's reign The chief argument for this 
mistaken view is that Henry I, in promising redress of 
several admitted inventions of Eufus, promised also to 
reform wardship This may show that waidshxp was 
abused, but does not prove it an innovation 

The Ohaiter of Henry committed him undoubtedly 
to drastic remedies, which would have amounted to the 

^The nature of wardship is moxc fully explained mpta^ pp 75 7 
Ml Ta swell Langmead, Comt Emtory,'^ 51, n 
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virtual abolition of wardship altogether Chapter 4 of 
that document removed from the lord's custody both 
the land and the person of the heir, and gave them 
to the widow of the deceased tenant (or to one of the 
kinsmen, if such kinsman had, by ancient custom, 
nghts prior to those of the widow) ^ This was only one 
of the many insincere promises which the lion of 
justice” never kept, and probably never meant to keep 
Wardship continued to be exacted from lay fiefs throughout 
the reigns of Henry I and Stephen Article 4 of the 
Assize of IsTorthampton (1176) merely confirmed the exist- 
ing practice when it allowed wardship to the lord of the 
fee^ The barons in 1215 made no attempt to alter 
this, or to revert to the drastic remedies of the Charter 
of Henry I , although the evils complained of had become 
worse under John’s misgovernment 

It must be remembered that “ wardship ” placed the 
property and person of the heir at the mercy of the Crown 
Even if the popular belief as to the fate met by Prince 
Arthur at his uncle’s hands was unfounded, John was by 
no means the guardian to inspire confidence in the widowed 
mothei of a young Crown tenant whose estates the king 
might covet for himself Further, the king might confer 
the office, with the delicate issues involved, upon whomsoever 
he would When such a trust was abused it was difficult 
to obtain redress In 1133 a guardian, accused de puella 
gpiam d%c%tv/r violasse %n custod^a sua, paid a fine to the crown, 
if not as hush money, at least in order to obtain protection 
from being sued elsewhere than m the Cima Beg%s^ It 
IS easy to understand how thoroughly this feudal incident 
must have been detested in England and Normandy, all 
the more so if, as Hallam contends, it was not recognized 
as a feudal due in other parts of Europe^ 

it would seem, was th.e old English rule”, see Ramsay, 
Foundations of England^ II 230 

^It IS a common erroi to suppose that this Assize restores wardship 
to the lord 

*See Pipe MoU, 29 Henry IT , cited Madox, I 483 


^Cf supra, p 78 
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Guardians were of two kinds The king might entrust 
the lands to the sheriff of the county where they lay 
(or to one of his bailiffs), such sherijEf drawing the revenues 
on the Crown's behalf, and accounting m due season 
at the exchequer Alternatively, the king might make 
an out-and-out grant of the office, together with all profit 
to be derived from it, to a private individual, either some 
royal favourite or the bidder of the highest price Com- 
mentators of a later date^ the word ‘^committee" 

to the former type of guardian, reserving “grantee" for 
the latter This distinction, which is mentioned by 
Glanvill,^ obtains recognition in this passage of the Charter 
Neither was likely to have the interests of the minor at 
heart Both would extort the maximum of revenue, the 
one for the king, the other for himself They had always 
strong inducements to exhaust the soil, stock, and timber, 
uprooting and cutting down whatever would fetch a puce, 
and leplacmg nothing The heir found too often a wilder- 
ness of impoverished lands and empty barns 

The remedies proposed by Magna Carta were too timid 
and half-hearted , yet something was effected It was 
unnecessary to repeat the recognized rule that the minor 
must receive, out of the revenues of the land, maintenance 
and education suited to his station, but the Crown was 
restrained by chapter 3 from exacting relief where ward- 
ship had already been enjoyed, chapter 37 forbade John 
to exact wardship in certain cases where it was not legally 
due, while here in chapter 4 an attempt was made to 
protect the estate from waste 

The piomised reforms included a definition of “waste", 
punishment of the wasteful guardian , and protection 
against repetition of the abuse Each of these calls for 
comment (1) The deJimUon of waste The Charter uses 
the words hom%7ium ml urum'^ (a phrase which 

occurs also m Bracton) ^ It is easy to understand waste 
of goods , but what is “ waste of men " ^ An answer 

QQk% Becmullmhtntef ^ IJ -^VII c 10 

m folio 87 
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may be found in the words of the so-called ''unknown 
Charter of Liberties/'^ which binds guardians to hand 
over the land to the heir '' sme vend'ihone nemorum et 
sine redemptione homimtm ” Clearly, to enfranchise villeins 
was one method of " wasting men ’’ The young heir, 
when he came to the enjoyment of his estates, must not 
find his praedial serfs emancipated ^ The words of the 
" unknown Charter may be used to illustrate the text, 
even if it be a forgery, since a consensus of opinion holds 
it to be either contemporary or of slightly later date^ 

(2) The ^punishment of wasteful guaidians The Charter 
provides a distinct but appropiiate form of punishment 
for each of the two types of guardian John pro- 
mises to take " amends,” doubtless of the nature of a fine, 
from the " committee ” who had no personal interest in 
the , property, while the "grantee” is to forfeit the 
guardianship, thus losing a valuable asset for which he 
had probably paid a high price, sufficient punishment, 
perhaps, without the exaction of damages 

Subsequent statutes did not, however, take so lenient 
a view While the Statute of Westminster^ merely re- 
peated the words of Magna Carta, the Statute of G-lou- 
cester^ enacted that the grantee who had committed waste 
should not only lose the custody, but should, in addition, 
pay to the heir any balance between the value of the 
wardship thus forfeited and the total damage More 
severe penalties were found necessary Statute 36 

^See Appendix 

^Another way of “wasting” villeins was by talUgmg them excessively 
(For meaning of tallage cf injra c 12 ) Thus Bracton’s Note Bool 
reveals how one guardian debtriixit mllanob per tallagia (v case 485) , 
how another exiled or destroyed villems to the value of 300 marks 
(ease 574) , how a third destroyed two rich villeins so that they became 
poor and beggars and exiles (case 632) Cf also case 691 Dames Bar 
rmgton, writing towards the middle of the eighteenth century, went too 
far when he mf erred from this passage “that the villems who held by 
servile tenure were considered as so many negroes on a sugar planta 
tion ” {OhservattonSy p 7 ) For a definition of “ villein ” see %nfra c 20 

^Cf siipra, pp 202 5 ^3 Edward I c 21 ®6 Edward I c 5 
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Edward III chapter 1 3 enacted that the king’s Es- 
cheators (officers who first became prominent towards 
the close of the reign of Henry III, and who acted in 
the normal case as guardians of Crown wards), when 
guilty of waste, should “ yield to the heir treble damages ” 
If the boy was still a minor, his friends might bring a 
suit on his behalf, or after he was of full age he might 
bring it on his own account^ 

(3) Frovision against a Tecumnce of the waste It 
was only fair that reasonable precautions should be taken 
to prevent the heir who had already suffered hurt, from 
being similarly abused a second time John, accordingly, 
promised to supersede the keeper guilty of waste by 
appointing as guardians two of the most trustworthy 
of the free-holders on the heir’s estate These men, 
from their local and personal ties to the young heir, 
might be expected to deal tenderly with his property 
The '"unknown Charter,” already icfeired to, proposed a 
more drastic remedy Whenever the Crown’s right to 
a wardship opened, the lands were to be entrusted to 
four knights of the fief without waiting until damage had 
been done This suggestion, if carried out, would have 
protected the king’s wards, without injury to the legiti- 
mate pecuniary interests of the Crown 


CHAPTER FIVE 

Gustos autem, quamdiu custodiam terre habuent, sustentet 
domes, parcos, vivaria, stagna, molendina, et cetera ad terrain 
illam pertinencia, de exitibus terre ejusdem, et roddat 

^Coke, Second Imhtute^ p H, enunciates a doctrine at vamnoe with 
tbis statute, holding that the heir who suffered damage could not, on 
coming of age, obtain such tuple damages, or indeed any damage® at 
all, if the king had previously taken amends himself Coke further 
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heredi, cum ad plenam etatem pervenent, terram suam 
totam instauratam de carrucis et waynagiis, secundum 
quod tempus waynagii exiget et exitus terre racionabiliter 
poterunt sustmere 

The guardian, moreover, so long as he has the wardship 
of the land, shall keep up the houses, parks, places for live- 
stock, ^ fishponds, mills, and other things pertaining to the 
land, out of the issues of the same land, and he shall 
restore to the heir, when he has come to full age, all his 
land, stocked with ploughs and implements of husbandry, 
according as the season of husbandry shall require, and the 
issues of the land can leasonably bear 


These stipulations form the complement, on the positive 
side, of the purely negative provisions of chapter 4 It 
was not sufficient to prohibit acts of waste , the guardian 
must see that the estates were kept m good repair 
I The OihgaUons of the Warden of a Lay-fief It was 
the duty of every custodian to preserve the lands from 
neglect, together with all houses, 'Sparks'’ (a term explained 
under chapter 47), fishponds, mills, and the other usual 
items of the equipment of a medieval manor All outlays 
required for these purposes formed, in modern language, 
a first charge on the revenues of the estate, to be deducted 

maintains that even after waste had been committed, the person of the 
heir was left in the power of the un3ust guardian, explaining that when the 
Charter took away the office ‘‘this is understood of the land, and 
not of the body There seems, however, to be no authority for such 
statements 

^ V%vaTium m strictness means a place for keepmg live stock, but 
probably included the animals also By Coke, m the Statutes at large, 
and elsewhere, it is translated “warren”, but that word has its Latin 
form in warrena Stubbs^ Glossary to Select Charters (p 551) renders 
it as “a fishpond,” but stagimm has that meaning The Statute West 
mmster II (c 47) speaks of stagnum molendinoe (a mill pond) The Statute 
of Merton (c 11) refers to poachers taken in parcis et vivariis, while 
Westminster I (c 1) forbids ne courge en autri parh% ne pesche en autri 
viverSj which suggests a change of connotation Of ihd , c 20 
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before tbe balance was appropriated by the ''grantee/' or 
paid to the exchequer by the "committee" It was the 
guardian's duty, moreover, to restore the whole to the 
heir in as good condition as the produce of the land 
might reasonably permit Henry's Charteis directed that the 
guardian should redeliver the land stocked with ploughs 
"and with all other appointments m at least as good 
condition as he received it”^ 

Magna Carta did not attempt to abolish wardship, which 
continued in full force for many centuries, with only a 
few of its worst abuses somewhat curtailed The whole 
subject was regulated in 1549 by the Statute 32 Henry 
VIII c 46, which instituted the Court of Wards and 
Liveries, the expensive and dilatory piocedure of which 
caused increasing discontent, until an order of both Houses 
of Parliament, dated 24th February, 1646, abolished it 
along with "all wardships, liveries, p%meT se%s%nsy and 
oustei les mams " ^ This ordinance was confirmed at 
the Restoration by the Statute 12 Charles II c 24 
II Wardships oveo Vacant Sees The church had its 
own grievances, although these took a different form 
The Constitutions of Clarendon"^ had stipulated that each 
great prelate should hold his Crown lands sicut ha^omam^ 
and this view ultimately prevailed It followed that all 
appropriate feudal burdens affected church fiefs equally with 
lay fiefs The lands which formed the temporalities of a 
see were, however, in a peculiar position, being the pro- 
perty, not of an individual, but of an undying corpora- 

^Blackstone, Great Ohaifer, Ixxvm considers this “an indulgence to 
guardians, by only duectmg them to deliver up the land in as 

good condition as they found it, not m as good as it would beat ” 
Bometmios, the heu aftci coining of age, could not rocovei lus lands at all 
The Statute of Mailboiough (c 16) gave such a waxd a right to a mort 
iVmce^to'f (cf li^ra^ p ^25) against a inosne lord, but appaiently not 
against the C’lown The Statute of Westminster I (c 4b) nanates that 
heirs were often earned off bodily to pn vent thorn raising actions against 
then guaidians 

•^See H E Gardiner, Domumnts^ p 207 
"^Aifeicle 11 see B(kc( Oharier% H9 
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tion (to use the definite language of a later age) When 
one bishop or abbot died, a successor ol suitable age 
and worth had at once to be appointed A minority was 
thus impossible, and therefore, so it might be argued, 
wardships could never arise Eufus objected to what 
he thought an unfair exemption from a recognized feudal 
incident Elambard devised an ingenious substitute for 
ordinary wardships by keeping sees long vacant, and 
meantime taking the lands under the guardianship of 
the Crown Such practices formed the original ground 
of quarrel between Anselm and Eufus Henry I , 
while renouncing by his Charter all pretensions to exact 
reliefs, retained his right of wardship, promising merely 
that vacant sees should neither be sold nor farmed 
out Stephen went further, renouncing expressly all ward- 
ships over church lands , but Henry II ignored this con- 
cession, and reverted to the practice of his grandfather 
In his reign the wardship of the rich properties ot vacant 
sees formed a valuable asset of the exchequer During 
a vacancy the Crown drew not only the lents and issues 
of the soil, but also the various feudal payments which 
the under-tenants would otherwise have paid to the bishop 
The Pipe Eoll of 14 Henry II ^ lecoids sums of £30 
and £20 paid into the exchequer by two tenants of the 
vacant see of Lincoln for six and four knight's fees 
respectively ^ 

The practice of Henry of Anjou was followed by his 
sons John was careful specially to reserve wardships over 
vacant sees even in that very accommodating charter, dated 
21st ISTovember, 1214, which surrendered the right of 
canonical election to the national church Stephen 
Langton had either failed to force John to relinquish 
wardships or else considered such a concession unneces- 
sary now that the king renounced his right to veto 
church appointments, since wardships over church lands 
would become unprofitable if elections were never unduly 

^ Cited by the editors of the Dialogus, p 223 

®Cf under c 43 infra 
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delayed Whatever the reason, the charter of 1214 did 
nothing to guard against the abuse of wardships over 
church lands, and John's Great Charter was equally silent^ 
The omission was supplied in 1216, when it was directed 
that the provisions already made applicable to lay fiefs 
should extend also to vacant sees, with the added proviso 
that church wardships should never be sold The charter 
of Henry III thus reverted to the exact position defined by 
the charter of Henry I The lands of vacant sees might be 
placed under a ''committee," but never given to a “ grantee," 
to use Coke's terms 

These provisions were further supplemented by later acts 
An Act of 14 Edward III (stat 4, cc 4 and 5) gave to the 
dean and chapter of a vacant see a right to the pre-emption 
of the wardship at a fair price If they failed to exercise 
this, the king’s right to appoint escheators or other 
keepers was confioned, but under strict rules as to waste 
This IS a distinct confirmation of the king’s right to 
" commit ” church lands, although the prohibitions against 
selling them or farmmlg^them out remained still in force 


CHAPTER SIX 

Heredes maritentur absque disparagacione, ita tamen 
quod, antequam contrahatui matrwaomum, ostendatur 
propinquis de consanguimtafce ipsms fae|X 0 di 8 

Heirs shall be married without disparagement, yet so 
that befoie the marriage takes place tlie nearest in blood 
to that heir shall have notice 


The Crown's light to regulate ihe| imiiriages of wards 
had become an intolerable grievance^ The origin of this 

^0 46 (see tnfra) confirmed toowv, -who had fonnded abbeys, m then 
rights of wardship over them dming vacancitw 
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feudal incident and its extension to male as well as female 
minors have been elsewhere explained^ John made a 
regular traffic in the sale of wards — young maids of four- 
teen and aged widows alike No excuse^ would be accepted 
The Pipe Roll of John’s first year ^ records how the 
chattels of a certain Alice Bertram were taken from her and 
sold because she refused “ to come to marry herself ” at the 
summons of the king Only two expedients were open to 
those who objected to mate for life with the men to 
whom John sold them They might take the veil;, be- 
come dead in law, and forfeit their fiefs to escape the 
burdens inherent in them Only the cloister could afford 
them shelter , nowhere in the outer world were they safe 
The other way of escape was to outbid objectionable 
suitors This was not always possible, foi J ohn was 
predisposed to favour the suit of his foreign gentlemen 
of fortune, thus befriending his creatures while adding to 
the slender number of personally loyal tenants-^?i-m^^^5 
John’s greed was insatiable, and brief entries in his Ex- 
chequer Rolls condense the story of many a tragedy In 
the first year of his reign the widow of Ralph of Cornhill 
offered 200 marks, with three palfreys and two hawks, 
that she might not be espoused by Godfrey of Louvain, 
but remain free to marry whom she chose, and yet keep 
her lands This was a case of desperate urgency, since 
Godfrey, for love of the lady or of her lands, had offered 
400 marks for her, if she could show no reason to the 
contrary It is satisfactory to learn that in this case 
the higher bribe was refused, and the lady escaped^ 
Sometimes John varied his practice by selling, not the 
woman herself, but the T%ght to sell her In 1203 Bar- 
tholomew de Muleton bought for 400 marks the wardship 
of the lands and heir of a certain Lambert, along with the 
widow, to be married to whom he would, yet so that 
she should not be disparaged ^ 

^ See supra f 75 8 ^ Cited Madox, I 565 

® See JRotuh de Ohlatis et FimhuSi p 37, and Pipe Roll, 2 John, cited by 
Madox, I 515 ^Pipe Roll^ 4 John, cited by Madox, I 324 
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Great stress was naturally placed on exemption from 
“ disparagement — that is, from forced marriage with one 
who was not an equal When William of Scotland, by 
the treaty of 7th Tebruary, 1212, conferred on John the 
right to marry Prince Alexander to whom he would, the 
qualification was expressly stated, “but always without 
disparagement ” Such a proviso was understood where 
not expressed, and formed apparently the only restriction 
admitted by the Crown upon this prerogative It is not 
surprising, then, to find it specially confirmed m Magna 
Carta The Articles of the Barons had, indeed, demanded a 
further protection — namely, that a royal ward should only 
be married with the consent of the next of km In our text 
this IS softened down to the mere intimation of an intended 
marriage The opportunity was thus afforded of protesting 
against an unsuitable match Insufficient as the provision 
was, it was entirely omitted from the reissues of Henry's 
reign The sale of heiresses went on unchecked 

Magna Carta made no attempt to define disparagement, 
but the Statute of Meiton ^ gave two examples, — marriage 
to a villem or to a buigess This was not an exhaustive 
list Littleton, commenting on this statute,’^ adds other illu- 
strations — “ as if the heir that is in ward be married to one 
who hath but one foot, or but one hand, or who is deformed, 
decrepit, or having an horrible disease, or else great and 
continual infirmity, and, if he be an heir male, married to 
a woman past the age of child-bearing " Plenty of room 
was left for forcing on a ward an objectionable husband or 
wife, who yet could not be proved to come within the law's 
definition of “disparagement" The barons argued in 1258 
that an English heiress was disparaged if married to anyone 
not an Englishman bj biith ^ 

0 59 ^20 Henry III c 6 ^Tmmes, 11 n s 109 

Petition of Baroin (^S(/ Ghat tern, 1S3) Giadnally the conception 
of disparagement was expanded, jiaitly from the natiual development of 
legal principles and partly fiom the increased povter the nobility obtained 
of enfoxemg their own dehnitions ujicn the king Coke commenting on 
Littleton (Section 107) mentiouH font kinds of disparagements (1) propfer 
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Was it in the power of the far-seeing father of a prospec- 
tive heiress by marrying her during his own life-time to 
render nugatory the Crown's right to nominate a husband ^ 
Not entirely , for the Charter of Henry I (even when re- 
nouncing the more oppressive practice of Eufus) reserved 
the king’s right to be consulted by the barons before they 
bestowed the hand of female relations in marriage Magna 
Carta is silent on the point, and the presumption is that 
the existing law was to be maintained 

Bracton^ explains that law — Xo woman with an in- 
heritance could marry without the chief lord’s consent, 
under pain of losing such inheritance , yet the lord when 
asked was bound to grant consent, if he failed to show good 
reasons to the contrary , he could not, however, be com- 
pelled to accept homage from an enemy or other unsuitable 
tenant The Crown’s rights in such matters were apparently 
the same as those of any mesne lord^ 


CHAPTER SEVEN 

Vidua post mortem mariti sui statim et sine difficultate 
habeat maritagium et hereditatem suam, nec aliquid det pro 

ammi, e g lunatics and others of unsound mind , (2) propter 
vitium sangmmbi villeins, burgesses, sons of attainted persons, bastards, 
aliens, or children of aliens , (3) propter viUum corporis, as those who had 
lost a limb or were diseased or impotent, and (4) propter jacturam 
privilegii, or such a marriage as would involve loss of * ‘ benefit of clergy 
The last clause had no possible connection with the law as it stood in 
the thirteenth century, but was founded on the fact that marriage with 
a widow or widower was deemed by the Church in later days an act 
of bigamy, and therefore involved loss of the benefit of clergy, until this 
was remedied by the Statute 1 Edward VI c 12 (sect 16) 
folio 88 

For further information on the age at which marriage could be tendered 
to a ward, and the penalties for refusing, see Thomson, MagTia Cliarta, 
pp 1701 
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dote sna, vel pro maritagio suo, vel hereditate sua quam 
hereditatem mantus suus et ipsa tenuermt die obitus ipsius 
mariti, et maneat m dome mariti sui per quadraginta dies 
post mortem ipsius, infra quos assignetur ei dos sua 

A widow, after the death of her husband, shall forthwith 
and without difficulty have her marriage portion and inheii 
tance , nor shall she give anything for hei dower, or for her 
marriage portion, or for the inheritance which hei husband 
and she held on the day of the death of that husband, 
and she may remain m the house of her husband for forty 
days after his death, within which time her dowei shall be 
assigned to her 


No amount of forethought on the part of a Crown tenant, 
setting his house in order against his decease, could rescue 
his widow from the extremely unfortunate position into 
which his death would necessarily plunge her He must 
leave her without adequate protection against the tyranny 
of the king, who might inflict terrible hardships by a 
harsh use of rights vested in him for the safeguard of the 
feudal incidents due to the Crown as overlord Newly 
deprived of her natural protector, she was under the imme- 
diate necessity of conducting a senes of delicate negotia- 
tions with a powerful opponent lortihed by prerogatives 
wide and vague She might indeed, if deprived of hei 
“estovers,’' find herself for the moment m actual desti- 
tution, until she had made her bargain with the Crown , 
she had a right, indeed (under normal circumstances) to 
one-third of the lands of her late husband (her do^ mt%onal%i) 
in addition to any lands she might have brought as a 
marriage portion, but she could only enter into possession 
by permission of the king, who had prior claims to heis, 
and could sei/e everything by his prerogative of primer 
seism ^ This chapter provides a remedy Widows shall 
have their rights without delay, without difficulty, and with- 
out payment 


1 Cf 78 9 
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1 The Widow's Share of Beal Estate Three words are 
used — dos^ maritagium, and heieditas 

(1) Bower A wife’s dower is the portion of her 
husband’s lands set aside to support her in her widowhood 
It was customary from an early date for a bridegroom to 
make adequate provision for his bride on the day he 
married her Such a ceremony, indeed, formed a picturesque 
feature of the marriage rejoicings, taking place literally at 
the door of the church, as man and wife returned from the 
altar The share of her husband’s land thus set apart for 
the young wife was known as her dos (or dowry), and would 
support her if her husband died In theory the transaction 
between the spouses paitook of the nature of a contract by 
which they arranged the extent of the provision to be given 
and accepted The wife’s role, however, was a passive one , 
her concurrence was assumed Yet, if no provision was 
made at all, the law stepped m, on the presumption 
that the omission had been unintentional on the 
husband’s part, and fixed the dower at one-third of all 
his lands ^ 

John’s Magna Carta contents itself with the brief enact- 
ment that a widow shall have her dower ” The Chartei 
of 1217 goes faither, containing an exact statement of the 
law as it then stood — The widow shall have assigned to 
her for her dower the third part of all her husband’s land 
which he had in his lifetime vita sua) unless a smaller 
share had been given her at the door of the church” 
Lawyers of a later age have by a stiained construction 
of the words in vita sua, made them an absolute protection 
to a wife against all attempts of her husband to defeat or 
lessen her dower by alienations granted without her consent 
during the subsistence of the marriage^ Magna Carta 
contains no warrant for such a proposition, although a 

^ See Pollock and Maitland, II 422 3 The ceremony at the church door, 
when resorted to, was no longer an opportunity of giving material proof of 
affection to a bride, but a means of cheating her out of what the law con 
sidered her legitimate provision, by substituting something of less value 

2 Pollock and Maitland, TI 419 
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later clause (chapter 11) secures the dower lands from 
attachment by the husband's creditors, whether Jews or 
others 

(2) Mar%tagium It was customary for a land-owner to 
bestow some share of his property as a marriage portion 
upon his daughters, that they might not come to their 
husbands as empty-handed brides The land so granted 
was usually relieved from all burdens of service and 
homage It was hence known as hlerum maritagijum, which 
almost came to be recognized as a separate form of feudal 
tenure Grants for this purpose could be made without the 
consent of the tenant's expectant heirs, although early 
English law absolutely prohibited alienation of lands for 
iny other purpose without their consent Maritagium was 
thus a provision for a daughter — or perhaps some other 
near kinswoman — and her issue The husband of the 
lady was, during the marriage, treated as virtual owner 
for all practical purposes , but on his death the widow had 
an indisputable title to lands brought with her “ in free 
marriage " ^ 

The obvious meaning, however, has not always been 
appreciated Coke^ reads the clause as allowing to 
widows of under-tenants a right denied (by chapter 8) to 
widows of Crown tenants — namely ‘‘fieedom to marry where 
they will without any licence or assent of their lords" 
This interpretation is inheiently improbable, since the 
barons at Eunnymede desired to place restrictions on their 
enemy, the king, not upon themselves , and it is opposed to 
the law of an earlier reign, as expounded by Bracton ^ 

Dames Barrington^ invents an imaginary rule ot law m 

^ See Pollock and Maitland, II 15 16 

Lthe^um 7nanfa(/mmj conRidored aa a tenure, has various peculiarities 
Tho lady’s husband became the feudal tenant of her father The issue of 
the maniage 'were hciis to tho lands and would hold them as tenants 
of tho heir of the donor For three gonoiations, however, neither service 
nor homage was due Aftex the third transmission, the land ceased to 
be specially ^*fiee”, the peculiar tenure came to an end, and tho new 
owner was subject to all the usual burdens of an ordinary tenant 
^ fletond ImMufij p 16 ^Sec vayw-a, p 251 ^Observations, pp 8 10 
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order to explain a supposed exception An ordinary widow, 
he declares, could not in the normal case marry again before 
the expiry of a year after her first husband’s death Some 
widows, however, were specially privileged Mamtagium 
was a right conferred on widows of land-owners to cut 
short the period of mourning imposed on others This is a 
complete inversion of the truth, the possession of land 
always restricted, instead of extending, freedom of marriage 
Several later authorities follow Barrington’s mistake ^ 

Such mistakes when made by recent writers are the more 
inexcusable in view of the clear explanation given a century 
ago by John Beeves,” who distinguished between two kinds 
of marriage portion liberum maritagium, whence no service 
whatever was exigible for three generations, and mcoritagium 
serviUo obnoxium^ liable to the usual services from the first, 
although exempt from homage until after the death of the 
third heir^ 

(3) Heieditas The first two woids are thus readily 
understood but what is hereditas ^ Is it simply another 
name for one of these, or is it something different ^ It is 
possibly used to denote estates acquired by the wite, not as 
a marriage portion, but in any other way, for example by 
the opening of a succession on the death of someone, her 
father or other relative, of whom she is the heir 

II The Widoids Share of Pen eonal Estate The chaptei of 
the Charter at present under discussion says nothing as to 
the widow’s right to any portion of her deceased husband’s 
goods and chattels Chapter 26, however, confirms the 
existing law which secured to hei, in the normal case, 
one third of her husband’s personal estate, as will be 
more fully explained hereafter 

g Thomson, Magna Gharta^ p 172 Dr Stubbs has his own reading 
of mantagium, namely, “ the right of bestowing m marriage a feudal 
dependant ” See Glossary to 8el Charters, p 545 The word may some 
times bear this meaning, but not in Magna Carta 
^ See his H%%tory of English Lam, I 121 (3rd ed ) 

® Cf Ibid I 242, where Beeves rightly points out that Coke is mistaken, 
although he fails to notice the distinction drawn in the passage criticized 
between the Crow n and mesne lords 

R 
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III P? ov%s%on foi the Widow's immediate Needs Many 
intricate questions might arise before it was possible to 
divide the land into aliquot portions and so '' assign ” the 
exact one-third due to her Meanwhile, temporary pro- 
vision must be made for hei support This was of two 
kinds (1) Qua'} ant me Magna Carta confirmed her 
right to 1 email! m the family home for a space of 
forty days This was known to later lawyers as the 
widow's quarantine^ The Charter of 1216 notes an 
exception to the general rule, on which John's Charter is 
silent if the deceased husband's chief place of lesidence 
had been a castle, the widow could not stay there , feudal 
strongholds were not for women In such cases, however, 
so the reissue of 1216 carefully provided, another residence 
must be immediately substituted In later days, widows 
unlawfully deprived of their quarantine were provided with 
a remedy by means of a writ, known as '' de qua'^entina 
halenda," directing the sheriff to take summary procedure 
to do her light ^ 

(2) E stole') s of Gommo')) The widow required some- 
thing more than the protection of a loot , for, until her 
dower lands had been delivered to hei, no poition of the 
produce oi hei late husband's manois could be strictly 
called her own The estate was held “in common" 
between her and hex husband’s heir (or between her and 
the “guardian" of that heir's estates) It was only fair 
that, until her rights were ascei tamed, she sliould 
be allowed a reasonable share of the produce Neither 
Fohn's Chaitei nor the first issue of Honrj OI said 
anything on this head The reissue of 1217 supplied 
the omission, expressly confiiming the widow of a Crown 
tenant in the right to ') atioyiahile ( stover mm simm inte)im </e 
commimi M<iny explanations of the word estoms (gene- 
rally used in the plural) might be cited fiom Dr Johnson, 
who deliiies it broadly as “necessaries allowed bylaw," to 

^Tho ohaitcr ” (boo Ai)pLndix) spoufud mty daya, but 

Magna C wta lixed the pound at forty 

•^8©e Coke, Second I ant duff , p 10 
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Dr Stubbs, who nanows it to firewood”^ It was the 
right to use certain parts of the natural produce of land or 
other property for the supply of one's personal or domestic 
wants Such rights varied m extent, however , from the 
general right to a full supply of all things necessary for 
the maintenance of life, down to the restricted right to take 
one kind of produce for one specific purpose only ^ 

It seems natural to infer that in this passage of Magna 
Carta the word bears its wider signification Such was 
Coke's view,^ who held that it implied the widow's right 
to “ sustenance ” of every kind, including the right to kill 
such oxen on the manor as she required foi food Estovers 

of common " should thus be read as extending the widow’s 
right of consumption for hei own and her household's 
use over every form of produce held '' in common " by 
her and the heir's guardian prior to a final division^ 

^ See Glossaiy to Select Charter^y p 539 firewood , oiigmally provision 
01 stuff generally ” 

2 Several instances of the wider use of the word may be given Brae ton 
(III folio 137) explains that, pending the trial of a man accused of felony, 
his lands and chattels were set aside by the sheriff until it was determined 
whether they were to become the king’s property by the conviction of the 
accused , meanwhile the imprisoned man and his family out of the revenue 
received reasonable estovers ” (Of infia, c 32 ) The Statute of Gloii 
cestei (6 Edward I c 4) mentions incidentally one method of stipulating 
for a return from property alienated, viz , to take the grantee bound to 
provide the grantor in estoveis of meat or clothes (“-4 trouver estovers en 
vhvre ou en vesfu) Blackstone again I 441) applies the 

name estovers to the alimony or allowance made to a divorced woman “for 
her support out of the husband’s estate ” Sometimes, however, the word 
was used m a more restricted sense Coke {Second Institute, p 17) says, 
“ when estovers are restrained to woods, it signifieth housebote, hedgebote, 
and ploughbote,” — that is, such timber as was requiied for repairing 
houses, hedges, and ploughs Apparently it had an even more restricted 
scope when used to describe the light of those who dwelt in the king’s 
forests, VIZ , to take dead timbei as firewood (Cf infra, c 44 ) 

^Second Institute, p 17 

^ There seems no reason to lestrict her estovers to a right over “com 
mens,” in the sense of pastures and woods held “ in common ” by her late 
husband and the villeins of his manor Some such meaning, indeed, 
attaches to the phrase “ dower of estovers ” met with in later reigns, e g 
m Tear ^ 00 ^ of 2 Edward II (Selden Society), p 58, where it was held that 
such a right (claimed as a permanent part of dower) did not belong to a widow 
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CHAPTER EIGHT 

Nulla \idua distnngatur ad se maiitandum dum voluent 
vivere sme marito , ita tamen quod secuntatem faciat quod 
se non maritabit sine assensu nostro, si de nobis tenuerit, 
vel sme assensu donaini sui de quo tenuerit, si de alio 
tenuent 

Let no widow be compelled to many, so long as she pre 
fers to live without a husband , provided always that she 
gives security not to marry without our consent, if she holds 
of us, or without the consent of the lord of whom she holds, 
if she holds of another 

Wealthy ladies, who were wise, were glad to escape 
with their children from John's clutches by agreeing to 
buy up all the Crown’s oppressive rights tor a lump sum 
In the very year ot Magna Carta, Margaret, the widow of 
Robert iitz Roger, paid £1000,^ and a few years earlier 
Petronilla, Countess of Leicester, expended as much as 
4000 marks ^ Though the circumstances of each of these 
cases seem to have been peculiar, the Pipe Rolls contain 
numerous smaller sums, in 1206 Juliana, widow of John 
of Kilpec, accounts for 50 marks and a palfrey^ Horses, 
dogs, and falcons were frequently given in addition to 
money fines, and testify eloquently to the greed of the 
king, the anxiety of the victims, and the extortionate nature 
of the whole system In return, formal charters were 
usually obtained, a good example of which is one gi anted 
to Alice, countess of Warwick, dated I3th January, 1205,^ 
containing many concessions, among others that she should 
not bo forced to many , that she should be sole guardian ot 
her sons , that she should have one-third part of her late hus- 
band's lands as her reasonable dower , and that she should 

* Sot Pipe Roll of 16 John, oitui Madox T 491 

■^Seo Pipe Roll of 6 John, cited Madox I 4S8 
Pipe Moll of 6 John, cited Madox I 4SB 

'^Mfm Uymeu I 91 
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be quit from attendance at the courts of the shire and 
of the hundred, and from payment of sheriffs aids during 
her widowhood Another charter of 20th April, 1206, 
shows what a widow had to expect if she failed to make 
her bargain with the Crown John granted to Richard 
Fleming, an alien as his name implies, and presumably 
one of his not too reputable mercenaries, the waidship 
of the lands of the deceased Richard Grenvill with the 
lights of marriage of the widow and children^ 

Magna Carta sought to substitute a general rule of law 
for the provisions of these private charters purchased by 
individuals at ruinous expenditure It contained no start- 
ling innovations, but only repeated at greater length the 
promises made (and never kept) by Heniy I in the relative 
part of clause 4 of his coronation charter Ho widow was 
to be constrained to marry again against her will This 
liberty must not be used, however, to the prejudice of 
the Crown’s lawful rights Although the widow need not 
marry as a second husband tne man chosen by the king 
without her consent, neither could she many without 
the king’s consent the man of her own choice Magna 
Carta specially proMded that she must find security to 
this effect, an annoying, but not unfair, stipulation The 
Crown, in later days, compelled the widow, when having 
her dower assigned to her in Chancery, to swear not to 
marry without licence , and if she broke her oath, she had 
to pay a fine, which was finally fixed it one year’s value of 
her dower 2 


CHAPTER NINE 

Hec nos nec ballivi nostii seisiemus terram aliquam nec 
redditum pro debito aliquo, quamdiu catalla debitons suffi- 
ciunt ad debitum reddendum, nec plegii ipsius debitons 
distrmgantur quamdiu ipse capitalis debitor sufficit ad 
^See New Eymer, I 92 ^See Coke, Second Inshtute^ 18 
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solucionem debiti , et si capitalis debitor defecent in 
solucione debiti, non habens nnde solvat, plegn respon- 
deant de debito , et, si volnermt, habeant terras et redditus 
debitoris, donee sit eis satisfactum de debito quod ante pro 
eo solverint, nisi capitalis debitor nionstraverit se esse 
qmetum inde versus eosdem plegios 

Neither we noi our bailiffs shall seize any land or rent for 
any debt, so long as the chattels of the debtor are sufficient 
to repay the debt, nor shall the sureties of the debtor be 
distiained so long as the principal debtor is able to satisfy 
the debt, and if the principal debtor shall fail to pay 
the debt, having nothing wherewith to pay it, then the 
sureties shall answer for the debt, and let them have the 
lands and rents of the debtor, if they desire them, until 
they are indemnified foi the debt which they have paid foi 
him, unless the principal debtor can show proof that he is 
discharged thereof as against the said sureties 


The Charter now passes to anothci gioup of grievances 
Chapters 9 to 11 tieat of the kindred topics of debts, 
usury, and the Jews, and should be read in connection 
with each other, and with chapter 26, which regulates the 
procedure for attaching the personal estate of deceased 
Crown tenants who were also Crown debtors The present 
chapter, although quite general in its terms, had special 
reference to cases where the Crown was the creditor , 
while the two following chapters treated more particularly 
of debts contracted to Jews or other money lenders 
The fact that John's subjects owed debts to his ex- 
chequer did not, of course, imply that they had borrowed 
money from the king The sums entered as due in the 
Rolls of the Exche(j[uer represented obhgations which had 
been incuned in many different ways What with feudal 
incidents and scutages, and indiscriminate fines, so heavy 
in amount that they could only be paid by instalments, 
a large proportion of Englishmen must have been per- 
manently indebted to the Ciown At John’s accession 
most of the northern barons still owed the scutages de- 
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manded by Richard John remitted none of the arrears, 
while imposing new burdens of his own the attempts 
made to collect these debts intensified the friction between 
John and his barons^ It was, further, the Crown's practice 
wherever possible, to make its debtors find sureties for 
their debts, thus widening the circle of those liable to 
distraint, while the officers who enforced payment were 
guilty of irregularities, which became the cloaks of grave 
abuses 

Three equitable rules were laid down (1) The personal 
estate of a debtor must be exhausted belore his real 
estate or its revenues were attacked To take away his 
land might deprive him ultimately of his means of liveli- 
hood, since the chattels left to him could not yield a 
permanent revenue ^ The rule here laid down by Magna 
Carta has not found a place in modern systems of law, 
which usually leave the option with the creditor 
(2) The estate (both real and personal) of the chief 
debtoi had to be exhausted before proceedings could be 
instituted against his sureties Magna Carta thus enun- 
ciated in English law a rule which has found favour in 
most systems of jurisprudence The man who is only 
a surety for another's debt is entitled to immunity until 
the creditor has taken all reasonable steps against the 
principal debtor Such a right is known to the civil law 
as lenefic%um ordims^ and to modem Scots law as the 

benefit of discussion ” (3) If these sureties had, after 

all, to pay the debt in whole or in part, they were 
allowed "'a right of relief" against the principal debtor, 
being put in possession of his lands and rents This rule 
has some analogy with the equitable principle of modern 
law, which gives to the surety who has paid his principal's 

^ See Bupra^ p 89 

^ The Dtahgim de ScaccariOj II xiv , had, half a century earlier, laid 
down rules even more favourable to the debtor in two respects {a) the 
order m which moveables should be sold was prescribed , and (&) certain 
chattels were absolutely reserved to the debtor, e g food prepared for 
use , and, m the case of a knight, his horse with its equipment 
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debt, the right to whatever property the creditor held m 
security of that debt 

Even when the Crown’s bailiffs obeyed Magna Carta 
by leaving land alone when chattels were available, they 
might still wantonly inflict terrible haidship upon debtors 
Sometimes they seized goods valuable out of all pro- 
poition to the debt, and an Act of 1260^ forbade this 
practice when the disproportion was outiageous” 

Sometimes they attempted to extort prompt payment or 
to rum their victim by selecting whatevei chattel was 
most indispensable to him Oxen were taken from the 
plough and allowed to die of starvation and neglect 
The practice of the exchequer, m the days of Henry II, 
had been more considerate, oxen weie to be spared as 
iar as possible where other personal effects were available ^ 
John’s charter has no such humane provision,^ and the 
abuse continued The Act of 1266, already cited, forbade 
officers to chase away the owner who came to feed his 
impounded cattle at his own expense The AHicuh supei 
cartas^ went further, prohibiting the seizure of beasts 
of the plough altogether so long as other effects 
might be attached of sufficient value to satisfy the 
debt^ 

^51 Henry III , stat 4 (among “ statutes of uncertain date ’’ in Statutes of 
Realm, I 197) 

2 bee Dzaloguh de Scaccano, II xiv Mohiha cujusqm pnmo 
vendantur , hohus aute7n ara7Uihu% per quos agrituUura solet eaiercm, 
quantum p>oterint parcant ” (p 148) 

, howevei, tlie rule is to amei cements lu c 20 

^*28 Edward I c 12 See also Statute of Marlborough, 52 Henry 
in c 15 

'^Henry’s u issues make two small additions explaining certain points 
of detail (a) the words tpu debtto? paratus nt mde Hafn/acen^^ pm 
cede the clause giving suicties exemption , and (h) the sureties are declared 
liable to distraint, not merely when the chief debtoi has nothing, but 
also when he can pay, but 'will not, auf tiddere mid cum 
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CHAPTER TEN 

Si quis mutuo cepent aliqmd a Judeis, plus vel minus, 
et moriatur antequam illud solvatur, debitum non usuret 
quamdiu heres fuerit infra etatem, de quocumque teneat , 
et SI debitum illud incident in manus nostras, nos non 
capiemus msi catallum contentum in carta 

If one who has borrowed from the Jews any sum, great 
or small, die before that loan be repaid, the debt shall not 
bear interest while the heir is under age, of whomsoever 
he may hold,^ and if the debt fall into our hands, we 
will not take anything except the principal sum ^ contained 
in the bond 


The taking of usury, denied by law to Christians, was 
carried on by J ews under great disadvantages and risks , 
and the rates of interest were proportionately high, rang- 
ing in normal cases from two to foui pence per pound 
per week, that is, from 43-J to 86 1 per cent per annum ^ 
During his nonage a ward had nothing wherewith to 
discharge either principal or interest, since he who had 
the wardship drew the revenue At the end of a long 
minority an heir would have found the richest estates 
swallowed up by a debt which had increased automatically 
ten or twenty-fold^ 

^The words quocumque teneat include both Crown tenants and 
under tenants, and suggest that only freeholders were to receive protection 
from this clause 

’^GatoMum and lucrum were the technical words used for “principal” 
and “interest” respectively in bonds and othei formal documents See, 
e g Round, Ancient Charters (Pipe Roll Society, Vol X ) Xo 51, and 
John’s Charter to the Jews Rot Chart , p 93 

® See PoRook and Maitland, I 452, and Round’s Ancient Charters, notes 
to Charter Xo 51 

^The Crown was sometimes called in to enable a creditor, overwhelmed 
by the accumulation of interest, to come to a settlement with his creditors 
In 1199 Ceolfrey de Xeville gave a palfrey to the king to have his aid 
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Magna Carta prevented this great injustice to the ward, 
but, in doing so, inflicted, according to modern standards, 
some injustice on the money-lenders During the minority 
no interest at all, it was provided, should accrue to Jew 
or other usurer, while, if the debt passed to the Crown, 
the king must not use his prerogative to extort more 
than a private debtor might , he must confine himself to 
the principal sum specified in the document of debt The 
provision that no interest should run during minorities 
was confirmed by the Statute of Merton,^ which made 
it clear, however, that its provisions should not operate 
as a discharge of the principal sum or of the interest 
which had acciued before the ancestor's death The Statute 
of Jewiy, of uncertain date,^ made interest irreco\erable 
by legal process All previous acts against usury were 
repealed by the statute 37 Henry VIII c 9, which, 
however, forbade the exaction of interest at a higher rate 
than 10 per cent, and this remained the legal rate until 
reduced to 8 per cent by 21 James I c 17 Money- 
lending and the usury laws are subjects closely bound 
up with the repressive measures against the Jews 

I The History of the Jews in England The policy 
of the Crown towards those aliens of the Hebrew race who 
sought its protection varied at different times, and three 
periods may be distinguished From the Norman Conquest 
to the coronation of Richaid I the Jews were fleeced 
and tolerated, during the reigns of Richard and John 
and the minority of Henry III they were fleeced and 
protected , and finally they were fleeced and persecuted, 
this last stage extending from the formation of the alliance 
between Henr} and Innocent IV down to the ordinance 
of 1290, which banished in perpetuity all Jews from 
England The details of this long story of hardship and 

‘‘ in making a modetato fine with those Jews to whom he was mdobted ” 
See Mottdi de p 40 Ought wo to view John’s intervention 

as an attempt to arrange a leasonable (omposiiion with nnreasonabk 
usurers, or was it simply a conspiracy to cheat (Itoffrey’s creditors^ 

*20 Henry IIT c 5 of Mea/m, I 221 
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oppression, tempered fitfully by royal clemency, which had 
always to be well paid for, can here be glanced at only 
in the barest outline There were Jews in England before 
the Norman Conquest, but the first great influx came 
in the reign of Eufus, whose financial genius recognized 
in them an instrument for his gam, and who would the 
more gladly protect them, as likely to prove a thorn in 
the side of his enemy the Church A second influx re- 
suited from the persecution of Israelites on the Continent 
of Europe, consequent on the failure of the first Crusade 
This new alien immigration seems to have excited mistiust 
m England, and led to the disarming of ^11 Jews in 1181, 
a measure which left them at the meicy of the Christian 
rabble 

Accordingly, when a disturbance occurred at the corona- 
tion of Richard I , on 3rd September, 1189, owing to the 
imprudence of some officious Jews, a general massacre took 
place in London, while York and other towns were not 
slow to follow the example The king was moved to 
anger, not so much by the sufferings of the Jews, as by 
the destruction of their bonds, since that indirectly injured 
the Crown, for the more the Jews had, the more could 
be extorted from them, and when the written bond had 
been burned, no evidence of the debt remained Richard, 
returning from his captivity a few years later, in urgent 
need of money, determined to prevent a repetition of such 
interference with a valuable source of revenue His motive 
was selfish, but that was no reason why the Israelites 
should not pay for a measure designed for their own pro- 
tection Assembled at Nottingham they granted a liberal 
aid, m return for a new expedient devised to secure their 
bonds This scheme, for the details of which Richard was 
probably indebted to the genius of his great justiciar, arch- 
bishop Hubert Walter, was of a comprehensive and prac- 
tical character In London, York, and other important 
cities, offices or bureaus were established under the Clown's 
protection, containing treasure chests, called archae, fitted 
with triple locks, to be opened only at stated intervals in 
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the presence ot special custodians, known as chirographers, 
who kept the keys These custodians were usually four 
m number, two Christians and two Jews, chosen by juries 
specially summoned for that purpose by the sheriff of the 
county, and they were obliged to find sureties that they 
would faithfully perfoim their important functions Only 
in their presence could loans be validly contracted between 
Jews and Christians 5 and it was their duty to see the terms 
of all such bargains reduced to writing in a regular pre- 
scribed form in duplicate copies No contract was binding 
unless a written copy or chirograph had been preserved in 
one or other of those repositories or arks, which thus 
served every purpose of a modern register, and other 
purposes as well If the money-lender suffered violence 
and was robbed of his copj ot the bond, the debtor was 
still held to his obligations by the duplicate which remained 
If the Jew and all his relatives were slain, even then the 
debtor did not escape, but was confronted by a new and 
inoie powerful creditor, the king himself, armed with the 
chirograph Lists of all transactions were preserved, and 
all acquittances and assignments of debts, known from 
their Hebrew name as ''starrs,” had also to be carefully 
enrolled^ Minute and stringent rules, codified by Hubert 
Walter m the terms of a written commission, were issued 
to the judges when starting on then circuit in September, 

11942 

If this cunningly-devised system pi evented the Christian 
debtor fiom evading his obligations, it also placed the 
Jewish creditor completely at the mercy of the Crown , 
for the exact wealth ot every Jew could be accuiatcly 
ascertained from a scrutiny of the contents of the a^ohat 
The king's oflicials were enabled to judge to a penny how 
much it was jiossible to wnng from the coffers of the *few^s, 
whose bonds, moreover, could be conveniently attached until 
they paid the talLige demanded llie custom of fixing on 

^Cf J M Rigg, B(l Pirns of the Jewish Ercheqnn, ^ xix 

•^See chapter 24 of the Foima proademh in plaeitm cotonc^e 
cite<I m Bd 262 
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royal castles as the places for keeping these arks, probably 
explains the origin of the special jurisdiction exercised over 
the Jews by the king's constables gu% turoes 
custod%eTunt'')'^ In the dungeons of their strongholds 
horrible engines were at hand for enforcing obedience to 
their awards Such jurisdiction, however, extended legiti- 
mately over trivial debts onlj ^ All impoitant pleas were 
reserved for the officials of the exchequer of the Jews, 
a special government department, which controlled and 
regulated the whole procedure Evidences of the exist- 
ence of this separate exchequer have been traced back to 
1198, although no record has been found of a date prior 
to 1218 ^ John, while despising the Jews, was not slow to 
realize that in them the Crown possessed an asset of great 
value It was his policy to protect their wealth as a 
reservoir from which he might draw in time of need, 
contenting himself meanwhile with comparatively moderate 
sums Thus, by a charter dated 10th April, 1201, he 
took 4000 marks in return for confirming their privil- 
eges, and he obtained a second payment of a similar 
amount after his lupture with Rome The charter of 
1201 was only a confirmation of rights already enjoyed 
by all English Jews in virtue of the liberal mterpietation 
put upon the terms of an earlier charter which had been 
granted by Henry I to a particular father in Israel with 
his household, but subsequently extended, with the tacit 
concurrence of the Grown, to the whole Hebrew race 
Under John's charter they enjoyed valuable and definite 
privileges, which, while leaving them completely in the 
royal power, exempted them from all jurisdictions except 
those of the king and his castellans , while, if a Christian 
brought a complaint against a Jew, it was to be judged 
by the peers of that Jew^ 

^See John’s Charter to the Jews of 10th April, 1201, in Rotulv 
Gha/rtarum, p 93 

2 See Pollock and Maitland, I 453, n 

^ Kiigg, , XX 

Judtcata $%t per pares Jvdei ” See Rot Chart , I 93 
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When a repetition oi the massacre which had disgraced 
his biother's coronation threatened to take place in 120^), 
John promptly ordered the mayor and barons of London 
to suppress all such attempts In terms contemptuous 
alike to the Londoners and to the Jews his wiit de-^ 
claied that his piomise of protection, “even though granted 
to a dog/' must be held inviolate ^ Protection was 
accorded to them, however, only that they might furnish 
a richer booty to the Crown, when the proper occasion 
arrived Suddenly Tohn issued orders for a wholesale arrest 
of the Jews throughout England The most wealthy 
members of their community weie brought together at 
Bristol, and, on 1st November, 1210, were compelled to 
give a reluctant consent to a general tallage at the 
enormous sum of 66,000 marks Apparently this amount 
had been fixed as the result of an exaggerated estimate 
of the contents of the mcliae, and was more than they 
could aflord to pay The methods adopted by John's 
castellans to extort the arrears of the amount are well- 
known, especially in the case of the unfortunate Tew of 
Bristol, from whom seven teeth were extracted, one each 
day, until he consented to pay the sum demanded ^ 

It was doubly hard that the race thus plundered and 
tortured by the king should be subjected to harsh treat- 
ment by the king's enemies on the ground that they were 
pampeied piotdg(^s of the Crown Yet such was the case 
on Sunday, l7th May, 1215, when the insurgents on then 
way to Eunnymede entered London, they robbed and 
murdered the Jews, using the stones of their houses to 
fortify the city walls ^ It is not to be wondered then that 
the same msui gents in forcing on King John the demands 
which foimod tlu^ basis of Magna Carta, included pro- 
visions ag<iinst usury 

The advisers of the young Henry in 1216 omitted these 
clauses, but not fiom love ol the Jews They were imwill- 

^ Rot Pat , 1 p and New 1 89 The date u 29th July, 1203 

*S©e Eigg, Pkanofthi himh Rji<hequ(f, \xiv 

Mwm John LacMumi, p 2SO 
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ing to impair so useful a financial lesource, which has been 
compared to a sponge which slowly absorbed the wealth of 
the nation to be quickly squeezed dry again by the king 
The Jews were always willing to disgorge a portion of 
their gams in return for protection in the rest, even of a 
contemptuous and intermittent kind , but their lot became 
hard indeed when Henry III, urged by popular clamour 
and the wishes of the Pope, began a course of active 
persecution, without relaxing the iigoui of those royal 
exactions which had previously been the price of protection 
In 1253, a severe ordinance inflicted a long list of vexatious 
regulations on the Hebrews, almost converting their quarters 
in each great citj into ghettos, like those of the Continent 
of Europe This was merely the commencement of a 
series of oppressive measures, the natuial outcome of the 
growing hatred with which Christians regarded Jews, — a 
result partly of the heated imagination of the rabble, leady 
to believe unauthenticated stories of the crucifixion of 
Christian children, and partly of the fact that rich Jews, in 
spite of all peisecution, had possessed themselves of the 
landed estates of freeholders and nobles and claimed to 
act as lords of Christian tenants, enjoying wardships, 
escheats, and advowsons, as any Christian baron might have 
done The scope of this enquiry excludes any detailed 
account of the stages through which repressive legislation ^ 
passed, until the lot of the Jews in England became 
intolerable The Statute of Jewr}, however,^ was of excep- 
tional importance , taking from usurers the right to recover 
interest by legal process, and limiting execution for the 
principal to one half of the debtor’s lands and chattels 
In return some temporary concessions were granted One 
by one, all these privileges were withdrawn, until the end 
came m 1290 with the issue of a decree of perpetual 
banishment by Edward I , who was compelled to sacrifice 
the cherished right of keeping a royal preserve of Jews m 
deference to the culmination of national prejudice m a 
storm of unreasoning hate 

^ Statutes of Recdm^ I 221 
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II Legal PosiUon of the Jewb All through these 
vicissitudes of fortune the legal status of the Jews had 
remained unchanged in all essentials Their position was 
doubly hard , they were plundered by the Crown and 
persecuted by the populace If John saved them from 
being robbed by his Christian subjects, it was that they 
might be better worth the robbing by a Christian 
king Yet, for this protection, at once fitful and 
mteiested, the J ews had to pay a heavy price , not only 
were they liable to be tallaged arbitrarily at the king's will, 
without limit and without appeal, but they were hated by 
rich and poor as the king's allies Such feelings would 
of themselves account for the unsympathetic treatment 
accorded to money-lenders by Magna Carta, two other 
reasons contributed All usury was looked on m the 
Middle Ages as immoral (although illegal only for Chns- 
tians), while excessive interest was habitually exacted 

The feudal scheme of society had no place for Jews and 
afforded them no protection Not only did they share 
the disabilities common to all aliens, but these were not in 
their case mitigated by the protection extended to other 
foreigners by their own sovereigns and by the Chuich 
As exiles in a foreign land, exposed to the attacks of a 
hostile mob, they were forced to rely absolutely on the 
only power strong enough to protect them, the arm of the 
king The Jews became the mere serfs, the perquisites or 
chattels of the Crown, in much the same way as the villeins 
became the serfs or chattels of their lords Eights they 
might have against others by royal sufferance, but they had 
no legal remedy against their master In the words oi 
Bracton,^ ‘‘the Jew could have nothing of his own, for 
whatever ho acquired, he acquired not for himself but 
for the king" His ])roperty was his merely by royal 
courtesy, not undei protection of the law When he 
died, his relations had no legal title to succeed to his 
mortgages, goods, oi money, the exchequer, fortified by 
an intimate knowledge of tlic extent of his wealth (for that 

'^Foho, mb 
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consisted chiefly in registered bonds), stepped into possession 
and could do what it pleased The king usually, indeed, in 
practice contented himself with one-third of the whole , but 
if the relations of the deceased Jew received less than the 
balance of two-thirds, they would be well advised to offer no 
remonstrance The Crown did not admit a legal obligation , 
and there was no one either powerful enough, or interested 
enough, to compel the fulfilment of the tacit understanding 
which restricted the royal claims Whatever the Jew had 
amassed belonged legally and potentially not to him but to 
the Crown Magna Carta, m striking at money-lenders, was 
striking at the king 


CHAPTER ELEVEN 

Et SI quis moriatur, et debitum debeat Judeis, uxor ejus 
habeat dotem suam, et nichil reddat de debito illo, et 
si liberi ipsius defuncti qui fuermt infra etatem remansermt, 
provideantur eis necessaria secundum tenementum quod 
fuerit defuncti, et de residue solvatur debitum, salvo servicio 
dominorum, simili modo fiat de debitis que debentur alus 
quam Judeis 

And if anyone die indebted to the Jews, his wife shall have 
her dower and pay nothing of that debt , and if any children 
of the deceased are left under age, necessaries shall be pro- 
vided for them in keeping with the holding of the deceased , 
and out of the residue the debt shall be paid, reserving, how- 
ever, service due to feudal lords , in like manner let it be 
done touching debts due to others than Jews 


If the preceding chapter deprived Jews of part of the 
interest they claimed, the present one deprived them also in 
certain circumstances of part of the security on which they 
had lent the principal The widow’s dower lands were 

s 
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discharged from her husband’s debts, only two-thirds of the 
original security thus remaining under the mortgage Even 
this must submit to a prior claim, namely the right of the 
debtor’s minor children to such “ necessaiies ” as befitted 
their station in life Magna Carta, at the same time, 
with characteristic care for feudal rights, provided that the 
full service due to lords of fiefs must not be prejudiced, 
whoever suffered loss Emally, these rudiments of a law of 
bankruptcy were made applicable to Gentile creditors 
equally as to Jews These provisions, with others injuri- 
ously affecting the royal revenue, were omitted in 1216 , 
not to be restored in future charters but they were re- 
enacted in their essential principle, though not in detail, 
by the Statute of Jewry, which limited a creditor’s rights 
of execution to one moiety of his debtor’s lands and 
chattels 


CHAPTER TWELVE 

Nullum scutagium vel auxilium ponatur in regno nostro, 
nisi per commune consilium regni nostri, msi ad corpus 
nostrum redimendum, et primogenitum filium nostrum 
militem faciendum, et ad filiam nostrum primogenitam 
semel mantandam, et ad hec non fiat nisi racionabile 
auxilium simili modo fiat de auxiliis de civitate Londonie 

No scutage nor aid shall be imposed in our kingdom, 
unless by common counsel of our kingdom, except for ransom- 
ing our person, for making our eldest son a knight, and 
for once marrying our eldest daughter , and for these there 
shall not be levied more than a reasonable aid In like 
manner it shall be done concerning aids from the citizens 
of London 


This is a famous clause, greatly valued at the time it was 
framed because of its precise terms and narrow scope (which 
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made evasion difficult), and even more highly valued m 
after days for exactly opposite reasons It came indeed to 
be interpieted in a broad general sense by enthusiasts who, 
with the fully-developed British constitution before them, 
read the clause as enunciating the modern doctrine that 
the Crown can impose no financial burden whatsoever 
on the people without consent of Parliament Before 
discussing how far such an estimate is justified, it will 
be necessary to examine the historical context, with 
special reference to two classes of John's subjects , 
his feudal tenants, and the citizens of London respec- 
tively 

I Protect%on of Crown Tenants from arbitrary ExacUom 
The pecuniary obligations of the barons may be arranged in 
two groups according as they depended on the king's own 
actions, or were determined by circumstances which lay 
beyond the royal control Payments of the former type 
(such as reliefs and amercements), exigible only at fixed 
dates or on the occurrence of specific events, were treated 
of elsewhere in Magna Carta The present chapter sought 
to prevent John from extorting additional payments either 
absolutely at his own discretion, or because of situations 
which he had purposely created as excuses for demanding 
money The entire field of such arbitrary feudal dues was 
covered by the words “ scutages " and “ extraordinary aids,” ’• 
the use of which protected the barons from every sort of 
compulsory payment which might be demanded by the 
king at his own discretion 

(1) Scutage The development of the system described 
by this name has been traced in the Historical Intro- 
duction^ Used at first as an expedient for substituting, 
in the Crown^s option, money payments for military service, 
it became, under John, a regular source of revenue, im- 
posed almost every year on one pretext or another, while 

^ Extraordinary ” is here applied to all aids other than the three 
normal ones which, falling due each on a definite occasion, come under the 
opposite group of fixed payments 

* See supra, 86 93 
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it was levied at an increased rate, and under conditions of 
a vexatious and burdensome nature If any one cause 
contributed, more than the others, to the rebellion which 
culminated at Eunnymede, it was John’s method of im- 
posing scutages This chapter, then, attempted to strike at 
the common root from which many grievances grew The 
Crown was no longer to be left sole judge of the occasions on 
which a scutage might be demanded The common con- 
sent (or counsel) of the realm ” must first be obtained If 
this provision had been carried into practice, it would 
have removed the supreme control of the system of scutages 
from the Crown which received the money, to the Crown 
tenants who paid it This truly radical remedy included 
the remedy of all minor abuses as well, since the collective 
body of barons who could refuse payment unconditionally, 
might a fortiom make grants under such conditions as they 
chose Henceforward it would lie with them to say, on 
each occasion, whether the old normal 20s per knight’s 
fee should be superseded by some other rate, either higher 
or lower This provision was never enforced, being 
omitted altogether from the reissue of 1216, while the 
clause substituted for it in the Charter of 1217 took 
an entirely different form^ 

(2) Feudal aids It was recognized from an early 
date that in emergencies feudal vassals ought to contri- 
bute to their lord’s support in proportion to the extent 
of their holdings Such payments were known as aids, 
and were originally supposed to be free-will oflFerings^ By 
John’s reign they had fallen into two groups — ordinary and 
extraordinary The former, three in number, were only 
dealt with incidentally by the Charter*^ It is with the 

extraordmaiy ” aids that this chapter specially occupies 
itself These are placed m the same position as scutages 

^ 8ee sufra^ 172 ^ ** Of supra^ 80 2 

» These three aids were carefully specified, and a reasonable rate was 
stipulated for, but not defined In this respect the treatment here 
accorded to atdB is less satisfactory than that of rdi^a m chapter 2, 
which carefully detmed the amount to be paid It is probable that the 
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the Crown cannot exact either, unless by common 
counsel of the realm ” 

II Protection of Citizens of London from arlitrary 
Exactions Some attempt was made to protect the men 
of London, as well as the Crown tenants, from John’s 

demands for money The insurgent leaders in this way 
discharged part of their debt to an ally with special 

claims upon their gratitude^ The Articles of the Barons 
had contained several important provisions affecting the 
capital , and these were embodied in the Charter in 
shghtly altered terms, which suggest some influence at 
work not altogether friendly to the citizens ^ The pre- 
sent clause of the completed charter, for example, uses 
only one word, aids^" where the 32nd of the Articles 

of the Barons had referred to “tallages and aids” 

There is no evidence to show whether the omission 
had been deliberately planned, or was merely the result 
of inadvertence , and the ambiguity inherent in both 
words makes it dangerous to hazard a dogmatic opinion 
on the practical effect of the alteration Yet a clearly- 
marked line can be traced between the respective mean- 
ings of the two terms when they are technically used 

(1) is the vaguer word, applicable to every 

payment which can be regarded as in any sense a free- 
will offering It embraced gifts to the Crown, whether 
from prelate or burgess or feudal baron London was 
stimulated towards acts of generosity by kings of Eng- 
land both before and after John There were times 


framers of the present chapter relied on existing usage, which seems to 
have regarded the normal aid as one fifth of the normal relief, ^ e as 20s 
per knight’s fee An alternative explanation is also possible, that the 
same “ common counsel ” which had the right to veto extraordmary aids, 
was also expected to determine the reasonable amount of the ordinary 
aids 

^ See supra, p 42 

2 See article 23 (which became c 33), article 31 (c 41), and article 32 
(cc 12 and 13), and cf supra, pp 140 1 Whether article 12 (c 35) was 
more a benefit to, than a restraint upon, traders seems doubtful 



278 


MAGNA CARTA 


when voluntary aids, like the benevolences of 
Tudor days, could not safely be withheld 

(2) Tallage ” was a tax levied at a feudal lord's 
arbitrary will upon more or less servile dependants, who 
had neither power nor right to refuse The frequency 
of these exactions and the sums taken depended solely 
on the lord's caprice, restrained by no law, but only by 
such limits as an enlightened self-interest or regard for 
public opinion might dictate Liability to arbitrary tal- 
lage was thus one of the chief marks of an unfree 
status, and was contrasted with the impositions levied 
on those freeholders who held by knight's service, by 
socage, or by frankalmoin The owner of the smallest 
manor, like the owner of the greatest barony, might tal- 
lage his own villeins , and the king had a similar privilege 
over a wider field His rights extended even over civic 
communities who held royal charters, since towns were 
theoretically on the royal demesne, and therefore liable 
to tallage The great city of London, in spite of its 
growing wealth, its political importance, and its list of 
chartered privileges, still shared this liability^ 

(3) Comparison of tallage and aid The tallage, as a 
forced payment, thus differed fundamentally from the 
nominally free “ aid," while two minor points of 
difference may also be noted In arranging an aid the 
givers usually suggested the amount, though the king 
might reject the offer as insufficient, while the amount 
of a tallage, on the other hand, was arbitrarily fixed by 
the Crown Further, while the aid granted by a com- 
munity was a joint offering which the citizens assessed 
and collected by their own officers, and for which they 
admitted a collective responsibility, the Crown itself 
allocated on whom it pleased the particular sums of 
tallage to be paid by each individual, no joint liability 
being admitted by those who had to pay It was obvi- 

statement, for which evidence is given iiifra^ is not always 
admitted Taswell Langmead, Mng Oomt Ih^t , p 107, says ‘‘ The 
city of London can never have been regarded as a demesne of the Crown ” 



CHAPTER TWELVE 


279 


ously to the advantage of a borough to forestall, by the 
present of a liberal aid, the Crown’s anticipated demand 
for a tallage, for the hated tax-gatherer was thus kept 
outside the city gates An aid was also more to the 
king’s advantage than a tallage of equal amount Not 
only was he saved the trouble, expense, and delay 
of the collection, but he obviated risk of loss 
through the insolvency of some of the individuals fixed 
upon 

A story told by Madox ^ brings out the contrast A 
dispute had arisen between the king and the Londoners 
To Henry’s demand for 3000 marks of '"tallage” they 
at first replied by offering 2000 marks of "aid,” which 
the king refused The citizens then denied liability to 
tallage altogether, but were confronted with entries in 
Exchequer and Chancery Rolls which entirely contra- 
dicted their audacious contention On the morrow the 
mayor and citizens acknowledged that they were talli- 
able, and gave the king the sum he demanded 

(4) Effects of the omission of the word " tallage ” from 
Magna Carta As the two words appearing in the Articles 
of the Barons had well-recogmzed differences of meaning, 
it IS unlikely that the omission of one of them from the 
Charter was regarded as a purely verbal change John 
would readily enough dispense with the right to exact 
" aids ” from the wealthy traders of his capital, if he still 
preserved his privilege of tallagmg them at pleasure The 
omission was perhaps deliberately made in deference to 
John’s strong feeling on a point which did not personally 
affect the barons ^ Another omission should be noted The 
Articles had extended protection not only to Londoners, 
but also " to citizens of other places who thence have their 
liberties,” meaning the towns whose chartered privileges 
had been modelled on those of the metropolis Magna 

712, citing Mem Boll 39 Henry III 

2 Alternative explanations are possible, e g that the prelates, accustomed 
to tallage their own dependants, used their influence successfully to com 
bat this innovation as *Hhe thin end of the wedge ” 
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Carta completely ignored, m this connection, all towns 
except London^ 

(5) The nature of the ^protection afforded ly Magna Carta 
The arrangement of the present chapter is peculiar After 
treating fully of the abuses of Crown tenants, the case 
of the Londoners is thrown in carelessly in a few words 
“In like manner it shall be done concerning aids from 
the citizens of London” Various interpretations of the 
words “ simih modo ” are possible High authorities sug- 
gest that the clause means no more than that aids taken 
from London, like ordinary aids taken from Crown tenants, 
must be “reasonable”^ If this is so, a criterion of 
reasonableness different from that applicable to knights' 
fees became necessary, and this would have been hard 
to find^ 

It IS equally probable, however, that the intention was 
to render the same consent necessary to the validity of 
aids, asked from London, as had previously been stipulated 
in the case of scutages from tenants in chief If this is 
so, then the method provided in chapter 14 for taking 
‘ the common counsel of the realm ” was peculiarly ill- 
adapted to secure to the men of London any effective 
voice in taxing themselves The necessity for the consent 
of an exclusively baronial assembly could not adequately 
protect the Londoners, whose essentially different interests 
were unrepresented 

Subsequent history casts no light on the original in- 
tention of this clause, no occasion of testing its meaning 
ever occurred, the entire chapter of which it forms part 

^ It might possibly be argued that the last clause of chapter 13 extending 
to all towns a confirmation of liberties and customs, was intended to 
embrace this piovision as to aids If so, the draftsman has expressed 
himself clumsily 

® Such IS the opinion expressed in the Lord^^ Report on the Digmtu of 
a Peer, I 65 

'^In 1168, when Henry II took an aid for the marriage of his 
daughter, London contributed £617 16s 8d , which might afford a pre 
cedent for a ** reasonable aid See Ptpt Roll, 14 Henry 11, cited 
Madox, I 585 
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having been omitted from all subsequent issues of the 
Charter 

(6) Later history of the Crown's right to tallage the towns 
Magna Carta, even in its original form, did not deprive 
the king of his right to tallage London, like any other 
part of his ancient demesne, and the Crown continued 
quite legally and almost without question to exercise this 
prerogative at intervals from 1215 until 1340 It has 
sometimes been maintained, mdeed, that the Gonfirmatio 
Oartarum of 1297 was intended to abolish this prerogative, 
and it IS true, that a document once considered as an 
authoritative version of the Gonfirmatio bore the suggestive 
title of Be tallagio non concedendo It is now well known 
that the latter document is quite unauthentic, while, if 
the confirmatio itself was intended to relieve the towns 
from tallages taken without their consent, it signally failed 
Edward III occasionally exacted tallages from London 
and other towns His parliaments, however, sought to 
prohibit this, and succeeded, in 1340, in passing a statute 
which abolished, in words peculiarly wide and categorical, 
unparliamentary taxation of eveiy kind whatsoever This 
act, which IS sometimes styled by modern writers "'the 
real statutum de tallagio non concedendof is held by Dr 
Stubbs to have conclusively abolished inter aha the 
Crown’s right of tallage^ This finally settled the law, 
but did not prevent the king from trying to break that 
law In subsequent years Edward III frequently dis- 
regarded the restriction thus placed upon his financial 
resources, and with varying success He rarely did so, 
however, without meeting protests, and the rule of law 
laid down in the act of 1340 was never lepealed 

III Magna Carta and the Theory of Parliamentary 
Taxation It is a commonplace of our text-books that 
chapters 12 and 14 taken together amount to the Crown’s 

^See Const Htst , 11 648 ‘‘Of the scope of this enactment there can 
he no douht , it must have been intended to cover every species of tax 
not authorised by parliament, and it seems to have had the effect 
of abolishing the royal prerogative of tallagmg demesne ” 
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absolute surrender of all powers of arbitrary taxation, and 
even that they enunciate a general doctrine of the nation’s 
right to tax itself^ Yet the very idea of ‘'taxation” in 
its abstract form, as opposed to specific tolls and tallages 
levied on definite things or individuals, is essentially 
modern The doctrine of the day was that the king in 
normal times ought “to live of his own,” like any other 
land-owning gentleman A regular scheme of “ taxation ” 
to meet the ordinary expenses of government was 
undreamt of It is too much to suppose, then, that our 
ancestors in 1215 sought to abolish something which, 
strictly speaking, did not exist The famous clause treats, 
not of “taxation” in the abstract, but of the scutages 
and aids alieady discussed It does not concern itself 
with the rights of Englishmen as such, but chiefly with 
the interests of those who held freeholds of the Crown, 
and incidentally and inadequately with those of the citizens 
of London Several considerations place this beyond 
reasonable doubt 

(1) The terms of the restriction are by no means wide 
or sweeping , but precise, accurate, and narrow The 
“ common consent of the realm ” was made a requisite 
for three species of exactions at the most for scutages 
and for extraordinary aids taken from the feudal tenants, 
and possibly also for aids taken from the city of London 
that is aU Not a word is said of any other form of 
taxation or of other groups of taxpayers The restriction 
thus benefits Crown tenants only, with the doubtful addition 
of the Londoners (2) If under-tenants received by chapter 
15 some protection against their mesne lords, they received 
none against the claims of the king The Charter afiected 
not national “ taxation,” but merely feudal dues (3) The 
scant measuie of protection afforded did not extend even 
to all Crown tenants The king’s villeins were, of course, 
excluded , and so were even freeholders whose tenure was 

^ E <7 Taswoll Langinead, Enql Oomt , 106, and Anson, Law and 
Custom of the OoMt , I 1 i Dr Htubbs, Const Mist , I 673, considers 
that these words * * admit the right of the nation to ordain taxation 
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other than that of chivalry Socage tenants were left 
liable to carucage and other exactions, tenants m frankal- 
naoin (among them the wealthy Cistercian monks) to forced 
contributions from the wool and hides of their sheep, while 
the right of the Crown arbitrarily to raise the farms” 
of all parts of its own demesnes was deliberately reserved ^ 
(4) The Crown’s initiative in “taxation” (here restricted 
in regard to “aids” and “scutages”) was, under many 
other names and forms, left intact The king required no 
consent before taking such prizes and custom dues as he 
thought fit from merchandise reaching or leaving England, 
or before taking tolls and fines at inland markets under 
the plea of regulating trade Tallages also were exigible 
at discretion from aliens and Jews, from tenants of demesne, 
from London and other chartered towns (5) The limited 
scope of this restriction on prerogative is further illustrated 
by the method provided for taking “ the common consent ” 
The assembly to be convened for that purpose was a 
narrow body, representative neither of the several ranks 
and classes of the community, nor of the separate national 
interests, nor yet of the various districts of England On 
the contrary, its composition was extremely homogeneous, 
an aristocratic council of the military tenants of the Crown, 
convened in such a way that only the greater among 
them were likely to attend^ 

These facts serve as a warning not to read into Magna 
Carta modern conceptions which its own words will not 
warrant This famous clause was far from formulating 
any national doctrine of self-taxation, it was primarily 
intended to protect Crown tenants from impositions levied 
by John, not qua sovereign but qua feudal lord Such 
as it was, it was totally omitted, along with its corollary 
(chapter 14), in 1216 The provision substituted for 
both, in the Charter of 1217, referred only to scutages, 

^See tnfra, under c 25 

®Even when an honour escheated to the Crown, the tenants of that 
honour “were not suitors of the Curia JRegis^^ See Report on Dignity 
of a Peer , I 60 
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sayiBg nothing about aids, and cannot possibly be read as 
a general prohibition of all arbitrary taxation by the 
Crown ^ 


CHAPTER THIRTEEN 

Et civitas Londonie habeat omnes antiquas libertates et 
liberas consuetudines suas, tarn per terras, quam per aquas 
Preterea volumus et concedimus quod omnes alie civitates, 
et burgi, et ville, et portus, habeant omnes libertates et 
liberas consuetudines suas 

And the citizens of London shall have all their ancient 
liberties and free customs, as well by land as by water, 
furthermore, we decree and grant that all other cities, 
boroughs, towns, and ports shall have all their liberties and 
free customs 


A full list of the liberties and customs of London would 
be a long one , and an account of how each of these grew 
up and was confirmed by the Crown need not be given here 
The most cherished of the privileges enjoyed in John's day 
were the right to appoint a civic chief, who bore the name 
of mayor, and the right to choose sheriffs of their own 
who should collect the city's firma ^ (or annual rent payable 
to the exchequer), so as to obviate the intrusion of royal 
bailiffs Only a brief account of the way in which the 
metropolis obtained these two privileges need be here 
attempted 

The chief feature of London before the Norman Conquest 
seems to have been lack of proper municipal organisation 
Dr Stubbs describes the capital during the eleventh century 

mipra^ pp 173 4 and infra j under 0 14 
* Firma m explained infra, c 25 
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as '' a bundle of communities, townships, parishes, and lord- 
ships, of which each has its own constitution ” ^ It was 
thus a collection of small administrative units, rather than 
one large unit Some semblance of legal unity was, it 
IS true, afforded by the folkmoot, in which the citizens 
regularly assembled , by its smaller council known as 
“ husteng ” , and perhaps also by its " cnihtengild ” (if, 
indeed, this third body be not entirely mythical), while 
the existence of a portreeve ” shows that for some 
financial purposes also the city was treated as one whole 
London, however, prior to the reign of Henry I was far 
from possessing machinery adequate to the duties of a 
local government for the whole community 

The first step towards acquiring a municipal constitution 
IS generally supposed to have been taken by the citizens 
when they obtained a charter from Henry I in the last 
years of his reign (1130-35) This is not strictly accurate 
London, indeed, by that grant gained certain valuable 
privileges and enjoyed them for a short time, but it did 
not obtain a constitution The chief rights actually con- 
ferred by Henry were as follows — (1) The firma was fixed 
at the reduced rate of £300 per annum, the citizens ob- 
taining for this payment a lease in perpetuity of their own 
city with the surrounding county of Middlesex — the grant 
being made to the citizens and their heirs, ( 2 ) they acquired 
the right to appoint whom they pleased as sheriffs of London 
and Middlesex, implying the exclusion of the king's tax- 
collectors by men of their own choosing , (3) a similar right 
of appointing their own nominee as justiciar was also con- 
ferred on them, to the exclusion apparently of the royal 
justices of eyre Many minor privileges were confirmed 
which need not here be specified Mr J H Round ^ argues 

^Stubbs, Hist , 1 439 Of Round, Commune o/i/cmci?07i, 220, wbo 

IS m substantial agreement Mias Mary Bateson, however, thinks that 
“ there has been a tendency unduly to minimise the measure of admmistra 
tive unity in the twelfth century shire of London ” See the evidence 
produced by her, Engl Hist Esv , XVII 480 510 

2 Geoffrey de Mandevdle, 356 
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with convincing force that these concessions, important as 
they were, did not confer a civic constitution upon London 
Henry’s charter, in his opinion, confirmed all the already 
existing separate jurisdictions and franchises, perpetuating 
the old state of disunion, rather than creating a new 
principle of cohesion He proves, further, that these 
benefits continued m force only for a few years after 
Stephen’s accession That king was coerced by the Earl of 
Essex into infringing the citizens’ chartered rights, and 
London did not regain the ground thus lost until the reign 
of Eichard I 

Henry II , indeed, granted a charter to the citizens in 
1155, which IS usually interpreted as a full confirmation of 
all the concessions of the earlier Henry ^ Mr Round has 
conclusively proved the error of this opinion ^ The charter 
of 1155 restricted, rather than enlarged, the privileges 
of London, being couched in cautious and somewhat grudging 
terms The main concessions of the earlier charter were 
completely omitted the citizens no longer elected their own 
sheriffs or their own justiciar , the reduction of the firma to 
£300 was not confirmed , and subsequent pipe rolls show 
that Henry doubled that amount, although the Londoners 
protested, arguing for the lower rate 

The next crisis came early in Richard’s reign Then it 
was that London first obtained its municipal constitution 
Then also it regained and secured on a permanent basis the 
privileges precariously held for a few years under Henry I 
and Stephen The form in which the constitution came 
at last was borrowed from France, and was neither more 
nor less than the Commum, so well known on the Con- 
tinent in the twelfth and thirteenth centuries The com- 
mune of London was possibly modelled upon the commune of 
Rouen , the chief cities of England and Normandy respectively 
must have had intimate relations Mr Round ® has shown 
that these concessions were not, as has sometimes been sup- 
posed, voluntarily granted in 1189 by Richard I, but were 

^ See e g Miss Norgate, Angevm K%ng% II 471 ^ (^eojfrey, S67 

3 Commune of London, 222 
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extorted from his younger brother John, when that am- 
bitious prince was bidding high for powerful allies to 
support his claim to act as Regent London really got 
Its first constitution on 8 th October, 1191, under pic- 
turesque and memorable circumstances While Richard 
tamed in the Holy Land, a scramble took place at home 
for the right to represent him The Chancellor Longchamp 
had been appointed Regent , but John, wily and unscrupu- 
lous, successfully ousted him, with the help of the men 
of London At the critical moment the metropolis had 
offered its support on conditions, which included the re- 
storation of all the short-lived privileges conferred by the 
charter of Henry I, and, in addition, a municipal con- 
stitution of its own in the form of a commune of the 
continental type 

Mr Round, in a notable passage, describes the scene 
“When, in the crisis of Octobei, 1191, the administration 
found itself paralysed by the conflict between John, as the 
king’s brother, and Longchamp, as the king’s representative, 
London, finding that she held the scales, promptly named 
the ‘ Commune ’ as the price of her support The chronicles 
of the day enable us to picture to ourselves the scene, as 
the excited citizens, who had poured forth overnight, with 
lanterns and torches to welcome John to the capital, 
streamed together on the morning of the eventful 8th 
October at the well-known sound of the great bell, swinging 
out from its campanile in St Paul’s Churchyard There 
they heard J ohn take the oath to the ‘ Commune,’ like a 
Trench king or lord , and then London, for the first time, 
had a municipality of her own”^ 

For any accurate definition of a commune we look in 
vain to contemporary writers, who are usually carried away 
by their political bias Richard of Devizes ^ quotes with 
approval, “ Oommicma est tumor pleb%s, timor regm, tepor 
sacerdohi ” Some insight has been gained in recent years, 
however, into its exact nature A Commune was a town 
which had obtained recognition as a corporate entity, a& 

^ Commune of Loridon, 224 ^Select Charters, p 252 
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a link in the feudal chain, becoming the free vassal of 
the king or other lord, and itself capable of having sub- 
vassals of its own ^ Its chief institutions were a 
mayor and an elective council, generally composed of 
twenty-four members, some or all of whom were known as 
4chev%ns or a word which in its modern form of 

“ scavengers ” has fallen on evil days, no longer denoting 
the city fathers, but men who perform civic duties of a 
useful but less dignified nature Perhaps the chief pecu- 
liarity of the commune was the method of its formation, 
namely, by popular association or conspiracy, involving the 
taking of an oath of a more or less revolutionary nature by 
the citizens and its subsequent ratification by those m 
authority It is generally admitted that these communes, 
though revolutionary in their origin, were not necessarily 
democratic in their sympathies Under the new constitution 
of London, the grievous taxation of Richard’s reign was 
made to fall more heavily on the poor of London than on 
any other class The commune thus set up in 1191, 
tolerated at first rather than encouraged by the Crown, 
formed thenceforth the municipal government of the capital , 
the citizens chose not only their own sheriffs, but also their 
own mayor, although the latter, when once appointed, held 
office for life 

When John became king, he granted three charters, 
ratifying the privileges of the capital in return for a 
gerstma (or slump payment) of 3000 marks ^ All the 
franchises specified in the old charter of Henry I were 
now confirmed, with one exception the liberty to appoint 
a justiciar of their own, now seen to be inconsistent with 
the Crown’s centralizing policy, was abandoned None of 
these charters made mention of mayor or commune, but they 
confirmed some minor privileges gained in Richard’s reign ^ 

Luchairo, Communes Fran<^aise% p 97, defines it m ^‘setgnewne 
•coUeckve popidmre 

® Miss Bateson, Engl Hint Rev , XVII 50S* 

^ E g the removal of obstacles to free navigation m Tbames and Med- 
way Of iTi/ra, c IS 
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A fourth charter, dated 20th March, 1201, was merely 
of temporary interest, but a fifth, granted on 9th May, 
1215, little more than a month previous to Magna Carta, 
IS of great importance, and represents the bait thrown 
by John to the citizens in the hope of gaming their 
support m this new crisis, as he had previously gained it in 
the crisis of 1191 The fifth charter not merely con- 
firmed to the citizens in explicit terms the right already 
enjoyed by them of electing a mayor for life, but allowed 
them to elect a new one every year Miss Norgate does 
not exaggerate, when she describes this concession as the 
crowning privilege of a fully constituted municipality, the 
right to elect their own mayor every year'’^ An an- 
nually elected magistrate would, undoubtedly, feel his 
dependence on the citizens more than one holding office 
foi life , but it seems probable that the chief value 
of the grant lay in its confirmation by John as king, of 
the rights conceded by him fourteen years earlier as his 
brother’s unauthorised representative, and enjoyed mean- 
while on an insecure tenure The charter of May, 1215, 
by officially recognizing the mayor, placed the commune 
over which he presided on a legal footing The revolu- 
tionary civic constitution, sworn to in 1191 was now 
confirmed The citizens acted on the permission granted 
them of annually changing their chief magistrate but in 
plaqe of supporting the king who made the grant, they 
opened their gates to his enemies^ 

Such then was the London whose privileges were con- 
firmed by Magna Carta — a city which had slowly grown to 
greatness, obtaining after many struggles a complete 
municipal constitution in the form of a commune with 
annually elected mayor and council, as well as sheriffs of 

^John Laclland^ 228 

2 Trom this date the list of mayors shows frequent, sometimes annual, 
changes Thus Serlo the mercer was Mayor m May, 1215, when London 
opened its gates to the insurgents, while William Hardell had succeeded 
him before 2nd June, 1216, when he headed the citizens who welcomed 
Louis to make London his headquarters 

T 
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its own appointment, who excluded the Crown’s financial 
officers not only from the district within its walls but 
from the whole of Middlesex The Great Charter, avoiding 
details, confined itself to a general confirmation to the 
men of London of their ancient ‘‘ liberties and free customs,” 
two words ^ whose vagueness ought in this connection to 
receive a liberal interpretation ^ 

London, in this respect, was not to stand alone , a similar 
concession was explicitly made in favour of all other cities, 
boioughs, towns, and sea-ports This was a mere confirma- 
tion, however, not to be read as conferring new privileges 
or exemptions, each borough being left to prove its own 
customs as best it might In the reissues of Henry, the 
distinction of being mentioned by name was shared by these 
barons of London,” with '' the barons of the Cinque ports,” 
who from their wealth, their situation, and their fleet, were 
allies well worth conciliating They played, indeed, a 
prominent part in the decisive naval victory gamed by 
Hubert de Burgh on 24 th August, 1217^ 

Other portions of John’s Great Charter which specially 
affected the Londoners were the last clause of chapter 12, 
and chapters 33 and 41 , while many of the privileges 
granted or confirmed in othei chapteis were shared by 
them The Mayor of London, it should be added, was one 
of the executive committee of twenty-five, entrusted with 
wide powers to enforce the provisions of the Charter ^ 

Among the most cherished piivileges claimed by the 
chartered boroughs were the rights to exact tolls and to 
place oppressive restrictions upon all rival traders not 
members of their guilds, foreigners and denizens alike The 
confirmation of these privileges m this chapter has been 
^ Both, words axe discussed tnfra^ c 39 

®The Charter mentions neither mayor nor commune, but probably 
by implication confirmed both Prof G B Adams finds such con 
firmation, not me 13, but m e 12 (by its application of the word 
auxd%wm to London) , and maintains that with the omission of this 
word from subsequent charters ** London's legal right to a commune 
fell to the ground ** Engl Etst Eev , XTX 706 
^See mpra, p 170 ^Bee mfraj o 61 
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held to contradict chapter 41, which grants protection and 
immunities to foreign merchants ^ The inconsistency, how- 
ever, should not be pushed too far, since the later chapter 
aimed at the abolition of “ evil customs inflicted by the 
king, not of those inflicted by the boroughs At the same 
time, all favour shown to aliens would be bitterly resented 
by their rivals, the English traders If the charter had 
been put in force in its integrity, the more specific 
privileges m favour of foreign merchants would have pre- 
vailed in opposition to the vague confirmation of borough 
''liberties” wherever the two came into collision ^ 


CHAPTER EOURTEEN 

Et ad habendum commune consilium regni, de auxilio 
assidendo aliter quam in tribus casibus predictis, vel de 
scutagio assidendo, summoneri faciemus archiepiscopos, 
episcopos, abbates, comites, et majores barones, sigillatim per 
litteras nostras , et preterea faciemus summoneri in gener- 
ali, per vicecomites et ballivos nostros, omnes illos qui de 
nobis tenent in capite , ad certum diem, scilicet ad terminum 
quadragmta dierum ad minus, et ad certum locum , et in 
omnibus littens illius summonicionis causam summonicionis 
exprimemus , et sic facta summonicione negocium ad diem 
assignatum procedat secundum consilium illorum qui pre- 
sentes fuerint, quamvis non omnes summoniti venerint 

And for obtaining the common counsel of the kingdom anent 
the assessing of an aid (except in the three cases aforesaid) or 
of a scutage, we will cause to be summoned the archbishops, 
bishops, abbots, earls, and greater barons, by our letters 
under seal, and we will moreover cause to be summoned 
generally, through our sheriffs and bailiffs, all others who 
hold of us in chief, for a fixed date, namely, after the expiry 
of at least forty days, and at a fixed place , and m all letters 
of such summons we will specify the reason of the summons 

^ Of Pollock and Maitland, I 447 8 * Of infra^ e 41 
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And when the summons has thus been made, the business 
shall proceed on the day appointed, according to the counsel 
of such as are present, although not all who were summoned 
have come 


This chapter, which has no equivalent among the Articles 
of the Barons, appears here incidentally it would never 
have found a place in Magna Carta but for the need of 
suitable machinery to give effect to the provision of chapter 
121 

As the earlier clause is frequently supposed to contain a 
general doctrine of taxation^ so this one is often cited as 
enunciating a general doctrine of parhamentary TepTesentat%on , 
while the close connection between the two chapters is taken 
to indicate an equally close connection between the two 
conceptions supposed to underlie them, and is urged as 
evidence that the framers of Magna Carta had grasped the 
essentially modern principle that taxation and representa- 
tion go together^ In this view, the baions at Eunnymede 
deserve credit for anticipating some of the best features 
of the modern system of parliamentary government The 
words of the text, however, will scarcely bear so liberal 
an interpretation Vital points of difierence between the 
principles of Magna Carta and the modern doctrine of 
representation are revealed by a careful analysis 

Under chapter 12 scutages and extraordinary aids could 
only be levied “ with common counsel of our kingdom,'’ and 
now chapter 14, by formulating rules for convening the 
individuals whose consent was thus required, faxes authori- 
tatively the composition of an assembly definitely charged 
with this specific function The same Latin words which 
signify joint consent ” or counsel thus came to signify also 

^ Oe the whole subject of the commune, concdmmj cf mpr($ 101 4 and also 
173 4 

W g Sir Wilham E Anson, Law and Custom of the CornttiutuMf I 14, 
emphatically declares that one of the two caidinal principles of the entire 
Charter m “ that representation is a condition precedent to taxation ** 
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a special institution, namely, that " Common Council ” after- 
wards of such vital constitutional importance, continuing 
under a new name the old curia regis in several of its most 
important aspects, and passing in turn into the modern 
Parliament The duties and constitutional importance of 
this commune concilium may be considered under six heads 

I Nature of the Summons Formal writs had to be 
issued when the attendance of the members was required 
These writs must specify the time, place, and reason of 
assembling, giving formal notice at least forty days in advance 
In these respects the writs issued were all to be the same , 
but in one vital particular a distinction was recognized 
Each of the really powerful men of the realm — archbishops^ 
bishops, abbots, earls, and ‘"other greater barons” — must 
receive a separate writ, under the royal seal, addressed to 
him individually and directly, while the “ smaller barons ” 
were to be summoned collectively and indirectly through 
the sheriffs and bailiffs of each district 

II Composition of the Council It is clear that the 
meetings contemplated were purely baronial assemblfes since 
none but Crown tenants were invited to attend , while in- 
dividual notice under the king’s seal was given only to the 
more important magnates among them The Common 
Council of the Charter was thus an assembly of military 
Crown tenants, and “the common consent of my kingdom” 
in J ohn’s mouth was synonymous with “ the consent of my 
barons ” ^ 

The king's Council had by this time freed itself from any 
complicated theories as to its own composition, which may 


^ This IS illustrated by a comparison of the words used in the text with 
the phrases m which Henry and his sons expressed the common consent^’ 
to important ordinances and charters e g (a) the Assize of Clarendon in 
1166 {Sdect OharUrSf 143) bears to have been ordained by Henry 11 
conmho ommum baronum stiorum ” , (b) John’s Charter surrendering his 
kingdom to Innocent in 1213 declares that he acted commum constho 
haronum msProrum ” (Select Charters, 285) , (c) Matthew Pans makes Earl 
Kichard complain to his brother Henry III in 1255 that the Apulian busi 
ness had been entered on *^s%7ie constho suo et assensu bamagtt’* (Ghron 
Maj V 520) 
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ever have hampered it It was now extremely homogeneous , 
a feudal muster of Crown vassals Some historians, indeed, 
in their anxiety to find distinguished pedigrees for their 
democratic ideals, have traced the origins of the leading 
features of the modern Parliament back to the Anglo- 
Saxon era, bur such attempts are hurtful to the best 
interests of history, while they do not in the least 
advance the cause of popular liberties 

It IS unnecessary here to examine the various rival 
theoiies professing to explain the composition of the Anglo- 
Saxon Witenagemot, or to discuss the exact connection 
between that venerable institution and the Curia Regis of 
the Norman kings As a matter of fact, the early con- 
stitution of the court of the Conqueror or of Rufus seems to 
have been monarchic rather than aristocratic or democratic , 
that is to say, it depended to a great extent on the personal 
will of the king, who might issue or withhold writs of 
summons very much as he pleased No evidence exists, of 
date anterior to the Great Charter, of any magnate thrusting 
himself unbidden into a loyal council or forcing the king to 
issue a formal invitation On one occasion, indeed, the action 
of Henry II in omitting to issue a writ laid him open to 
unfavourable criticism This was in October, 1164, when a 
special council was summoned to Northampton to pass ]udg- 
ment upon various questions at issue between the king and 
Thomas X Becket The primate was ordered to appear for 
judgment, but the formal writ of summons, which every 
archbishop, as holder of a barony, was wont to receive as 
matter of course, was deliberately withheld Apparently 
contemporary opinion condemned this omission ^ It is safe 
to infer, then, that as early as 1164, the method of issuing 
these writs had become uniform, but this constitutional 
understanding was not reduced to writing until embodied m 
Magna Carta Thus it was m 1215 that the magnates of 
England formulated for the first time a distinct claim to be 
present at the king's councils and even then the demand 
only referred to assemblies summoned for one specific 
^ See Bameay, Angemn p 54, and anthonties there cited 
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purpose Previously, attendance was iseckoned not as a 
privilege, but merely as an expensive burden, incident, like 
so many other burdens, to the possession of land^ 

III Position of the Minor Barons’" In recognizing a 
distinction between two classes of Crown tenants, the Great 
Charter merely gave the weight of its authority to existing 
usage, as that had taken shape in the reign of Henry II 
Crown tenants varied in power and position in proportion 
to the extent of their lands, from the great earl who owned 
the larger share of one or more counties, down to the small 
free-holder with only a few hides, or it might be acres, of 
land A rough division was drawn somewhere in the midst , 
but the exact boundary was necessarily vague, and this 
vagueness was probably encouraged by the Crown, whose 
requirements might vary from time to time ^ Those Crown 
tenants on one side of this fluctuating line were known 
as la'i ones major es, those on the other as harones minores The 
distinction had been recognized as early as the days of 
Henry II , ^ but Magna Carta helped to stereotype it, 
and contributed to the growing tendency to confine the 
word “ baron ” to the greater men ^ It is unlikely 
that any “ minor baron ” who obeyed the general 
summons would enjoy equal authority with the magnates 
invited individually by writ , and it is difficult to 
say even whether he was sure of a welcome, and, if so, 
in what capacity Three distinct theories at least have 
been advanced as to the position occupied by the minor 
barons in the Common Council ( 1 ) The duty of attend- 
ance, burdensome to all, was specially burdensome to the 
poorer Crown tenants It has accordingly been suggested 


1 See L 0 Pike, Howe of Lords , 92, ‘‘ There is no trace of any desire on 
the part of the barons to be summoned to the king’s great Council as a 
privilege and an honour before the reign of J ohn ” Of also Report on the 
Dignity of a Peer, I 389 
2 See Prof Medley, Engl Const Hist, 123 

Dialogue de Scaccario, II x I) , ‘^haromas scilicet majores seu 
minores ” 

^Cf supra, c 2 
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that the device of inviting them by general summons was 
intended as an intimation that they need not come This 
IS the view taken by Prof Medley^ 

(2) Dr Hannis Taylor holds an exactly opposite opinion, 
reading this chapter as the outcome of a desire to ensure the 
fuller attendance ot the smaller men — as an attempt '' to rouse 
the lesser baronage to the exercise of rights which had practi- 
cally passed into desuetude ” ^ Each of the larones rmnores 
was thus encouraged to attend for himself and his own 
interests If such an attempt had really been made, and had 
succeeded in compelling the attendance of a large proportion 
of those who previously had almost made good their right to 
shirk the burden, the result would have been to leave no 
room whatever for the future introduction of the representa- 
tive principle into the national council 

(3) A third theory, while agreeing that those summoned 
by general writ were intended to obey the summons, thinks 
that the smaller Crown tenants were called not exclusively 
each man for himself, but in a representative capacity It is 
thus suggested that a few knights (probably elected for this 
purpose by their fellows) were expected to attend to represent 
the others Dr Stubbs seems predisposed towards this 
opinion, although he expresses himself with his usual caution ^ 

The reasons for rejecting this third theory will be more 
conveniently discussed m connection with the doctrine of 
representation It is perhaps unnecessary to decide between 
the two others , but it may be suggested, even at the risk of 
seeming to invent a fourth theory in a series already too 
numerous, that to the great men who framed the clause it 
must have been a matter of supreme indifference whether 
their humbler fellow-tenants attended or stayed away The 
general summons expressed neither an urgent desire for their 

1 Mnql €omt H%$t ,12^ “ The smaller tenants m chief would thankfully 
regard the general summons as an intimation to stay away ” 

® Mngl Oomt , I 466 

^See Oomt Hint , I 666 Whether or no the fourteenth article of the 
Great Charter intended to provide for a representation of the minor tenants 
in chief by a body of knights elected in the county court,*’ etc 
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presence, nor yet an intimation that they were not 
wanted, but merely conformed with the established usage, 
and left with each “minor baron” the decision whether he 
should come or stay away His presence would make little 
difference upon the deliberations of the magnates 

ly Ee;pres6%taUon It is well to hesitate before applying 
to ancient institutions a word so essentially modern as “repre- 
sentation ” In a sense the reeve and the four best men of 
every village “represented” their fellows in the county court 
from a very early age , and in a somewhat different sense 
the feudal lord “ represented ” his free tenants and villeins 
m the king’s court, but in neither instance was there any- 
thing approaching the very definite relation which exists at 
the present day between the elected member of Parliament 
and the constituents he “represents” It is true that the 
difference may in some respects be one of degree rather than 
of kind, and it is further true that two years before the date of 
Magna Oarta a tentative experiment had been tried in the 
direction of introducing representatives of the counties into 
the king’s Council, thus taking the first step in a long process 
destined ultimately to lead without any absolute breach of con- 
tinuity to the modern Parliament But the Barons in June, 
1215, showed no desire to follow the example set by John in 
November, 1213 The terms m which Magna Oarta directs 
that all minor barons should be summoned are explicit, and 
may be profitably contrasted with the words used m the writ 
dated 7th November, 1213, addressed to the sheriff of 
Oxford, ordering him to compel, in addition to the barons 
and the knights already summoned (presumably harones 
m%nores), the attendance of quatmr discretes homines de 
comitatu tno (presumably other than Crown tenants) ’• 

So far from the words of Magna Carta showing any desire 
to confirm this precedent, they show a deliberate intention 
to Ignore it, and to fall back on the more ancient practice 
The members of the assembly which Magna Carta stipulated 
should be convened foi the taking of “the common consent’' 

^ Of supra, p 36 The writ appears in Rot Glam, I 165, and also in 
8el Charters, 287 Cf New Bymet, I 117 
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were all of one type, drawn from the same section of the 
land-owning aristocracy, namely, military tenants-in-chiet of 
the Crown The barons, great and small, might be present, 
each man for himself , but the other tax-paying classes were 
completely ignored ^ They were neither present nor yet 
represented The barons m this, as m other matters, stood 
out for the old feudal order under which they had preserved 
a wide measure of independence from the Crown's contiol , 
whereas Xing John for selfish reasons adopted the more 
enlightened policy of his father, and even, unconsciously it 
may be, anticipated some of the measures of his grandson, 
Edward Plantagenet In brief, John was progressive, 
while his opponents were conservative The present 
chapter must be added to the not inconsiderable list 
of those which attempted to bring about a feudal 
reaction ^ 

V Powers and Funchons of the Coimal It was not until 
long after the days of Magna Carta that Parliament secured 
the most important of those functions now deemed essential 
to Its existence No claim was made by the Great Charter 
on behalf of the commune concihum to any right to be con- 
sulted m the making of laws or m the performance of 
administrative or judicial duties by the Crown No effort 
was made towards formulating any doctrine of ministerial 
responsibility This assembly, narrow and aristocratic in 
its composition, had only one right secured to it by Magna 
Carta — namely, a limited control over one form of taxation 
Even here, as we have seen, no general or sweeping claim 
was put forward on its behalf It had no right to a control 
of the national purse the barons confined themselves to a 
selfish assertion of a right to protect their own individual 
pockets against an increase of feudal burdens A modern 
Magna Carta would have contained a careful list of the 
powers and privileges of 'Hhe common council of the 

^ Cf mpra, c 12 

^Cf Ajx&otIj Law antd Omtoyn^ I 44 The provisions of 1215 described 
an assembly of a type which was already passing away ” Cf what is said 
of reactionary tendencies in connection with cc 37 and 30 
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realm,” and would have given to this list a conspicuous 
place of honour^ 

VI Eights of Major%t%es and M%noT%Ues The medieval 
conception of constitutional solidarity was defective , the 
king’s council acted too much like a fortuitous gathering of 
unrelated individuals, and too little like a recognized organ 
of the body politic Each baron ” was summoned on his 
own behalf, and in order that he might give his individual 
consent to a proposed levy , while it is doubtful how far a 
dissenting minority could be bound by a decision of the 
rest Accordingly, the framers of Magna Carta deemed 
it necessary to assert what would be too obvious to modern 
politicians to require assertion — namely, that when the 
commune concilium had been properly convened, its power 
to transact business should not be interfered with because a 
section of those summoned chose to stay away The busi- 
ness shall proceed on the day appointed, according to the 
advice of such as shall be present, although all that were 
summoned do not come” Not all business was competent, 
however, for the cause of summons had to be mentioned in 
the writs If these writs were in order, the Council, so we 
may presume, had power to impose aids or scutages on 
those who were absent ^ 

Nothing IS said, however, as to the validity of a protest 
made by those who came and expressed disapproval of what 
the majority agreed to As the substance of this chapter 
was observed in practice (though omitted from subsequent 
confirmations), a precedent of the year 1221 may perhaps 
be cited to illustrate the interpretation put upon it by con- 
temporary practice A Council summoned by William 
Marshal, as Regent of Henry III, had consented to a 

iCf Report on Dignity of a Peer ^ I 63, where it is mentioned as ‘‘re 
markable that no one article in the Charter has reference to the previous 
existence of any assembly convened for general purposes of legislation , 
nor does the charter contain any provision for the calling of any such 
assembly m the future, or any provision purporting the existence by law 
of any representative system for the purpose of general legislation ” 

2Cf Stubbs, Const Mist , I 607 “Absence, like silence, on such occa 
sions implies consent ” 
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levy of scutage, and the bishop of Winchester was assessed 
at 159 marks as the amount due for his knight’s fees He 
refused to pay, on the ground, quite untenable by modern 
standards, that he had all along dissented from the grant 
The fact of his protest was vouched by Hubert de Burgh 
and others who had been piesent at the Council The plea 
was actually accepted by the Regent, and the exchequei 
adjudged bishop Peter to be quit of the payment^ 
The incident shows how far the statesmen of the day 
were from realizing the most elementary principles of 
political theory They had not yet grasped the concep- 
tion of a Council endowed with constitutional authority 
to impose its will on a dissenting minority Here it 
was apparently a minority of one 

The barons by consenting in 1217 to accept a return 
to the fixed rates of scutage customary in the reign of 
Henry II , deliberately sacrificed such right of control 
over the finances of the nation as they may have obtained 
in 1215 At no time, indeed, did they show any apprecia- 
tion of the vital nature of the constitutional issues at stake 
The importance of the common council, and the necessity 
of defining its composition, functions, and privileges, lay 
entirely beyond their narrow sphere of vision 

It should be remembered, however, that the substance 
of this chapter of John’s charter (although discarded in 
subsequent reissues) was virtually observed in practice 
by the Crown, and treated as m force by the barons 
Prom this time forward the Common Council was almost 
invariably consulted before the Crown attempted to levy 
such contributions , and sometimes was bold enough to 
make conditions or to decline payment altogether, the 
first instance on record of an outright refusal taking 
place m a Parliament held at London in January, 
1242 ^^ 

The barons, m October, 1255, if Matthew Pans has 
not fallen into error, considered that the provisions of 

^ See Pipe Poll of 5 Henry III , cited Madox, I 676 

® Bee Protbero, Stmm de Montjort, 67, and authorities there mentioned 
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chapters 12 and 14 of John’s Magna Carta were still 
in force, although they had been omitted in the reissues 
of Henry III When the king asked a liberal aid in 
furtherance of his scheme for securing the crown of 
Sicily for his son Edmund, those present at the Council 
deliberately refused, on the ground that some of their 
peers had not been summoned “according to the tenor 
of Magna Carta This incident illustrates the extreme 
constitutional importance rightly attached by the barons 
to the rigid observance by the Grown of the established 
usage relative to the convening of Parliament^ 


CHAPTER FIFTEEN 

Nos non concedemus de ceteio alicui quod capiat 
auxihum de hberis hommibus suis, nisi ad corpus suum 
redimendum, et ad faciendum primogenitum filium suum 
militem, et ad pnmogenitam filiam suam semel mari- 
tandam, et ad hec non fiat nisi racionabile auxilium 

We will not for the future grant to any one licence 
to take an aid from his own free tenants, except to 
ransom his body, to make his eldest son a knight, and 
once to marry his eldest daughter, and on each of these 
occasions there shall be levied only a reasonable aid 


This chapter confers on the tenants of mesne lords 
protection similar to that already conferred on Crown 

^See M Pans, Ohron Maj , V 520 His words are ** M responsxtm 
fmt quod omnes tunc tempons non fmrunt^uxta tmorem magnae cartae suae 
vocatt, et %deo sine paribus suis tunc absentibus nuXlum voluerunf tunc respon 
sum dare^^ Matthew, however, probably improved his story in the 
tellmg, adding local colour from the only version of the charter known to 
him— namely, that spurious copy he had incorporated in hxs own history 
He clearly knew nothing of the essential dijSferences between the charters 
of John and of Henry The barons in 1255 may, or may not, have 
been equally ignorant 
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tenants sums of money are no longer to be extorted 
from them arbitrarily by their lords ^ Different machi 
nery, however, had here to be adopted, since the expedient 
relied on m chapter 12 (''the common consent of the 
realm”) was clearly inapplicable 

I Points of difference between tenants-in-chief and 
under-tenants Tenants of mesne lords were in some 
respects better off than tenants of the king,^ but in 
others their position was distinctly worse Not only 
had they to satisfy the demands of their own loid for 
" aids,” but they generally found that part of ever} 
burden laid by the king upon that lord’s shoulders was 
transferred to theirs In seeking to provide for under- 
tenants the protection of which they stood so much in 
need Magna Carta looked, not to the common council, 
but to the king No mesne lord was to be allowed to 
compel his tenants to contribute to his necessities with- 
out obtaining a written licence from the Crown , and 
stringent rules forbade the issue of such licences except 
upon the usual three occasions Contrast this procedure 
with that which affected Crown tenants 

(1) While chapter 12 had spoken of “aids and 
scutages,” this one speaks of “ aids ” alone The omis- 
sion can be readily explained a mesne lord m England 
had no right of private war, and was, as a logical con- 
sequence, debarred from demanding scutage upon his 
own initiative He might, indeed, allocate upon his 
freeholders part of any scutage which the Crown had 
taken from him, but the great barons who framed the 
Charter had no intention to renounce so just a right 
The restriction ot this clause to “aids” was thus in- 
tentional 

(2) It would have been absurd to require “ the 

^ The chapter is, thexefore, on the one hand a necessary supplement of oc 
12 and 14, while on the other it is merely a particular application of the 
general principle enunciated in c 60, which extended to sub tenants all the 
benefits secured to Crown tenants by previous chapters 

®The exemptions enjoyed by them are explained under c 43 
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common counsel of the realm ” to every aid paid by 
the freeholders of a manor The embryo Parliament 
had no time for petty local affairs , and the present 
chapter makes no such suggestion Some substitute 
had, however, to be found A natural expedient would 
have been to compel the mesne lord who wished an 
aid to take “the common consent” of the freeholders of 
his manor, assembled for that purpose in their court 
baron, as in a local parliament This course was some- 
times followed Henry Tracey, for example, m 1235 
(although armed with a royal writ), convened his Devon- 
shire knights and obtained their collective consent to an 
aid of 20s per fee on the occasion of his daughter’s 
marriage^ No such obligation, however, had been placed 
upon mesne lords by Magna Carta, which had sought a 
practical substitute for “ the common consent of the 
realm ” in quite a different direction, as will be ex- 
plained immediately 

(3) A check upon such exactions was sought, not in any 
action by the court baron, but m the mesne lord’s need for a 
royal licence The necessity for this may at first have 
been a practical, rather than a legal, one, for executive 
power lay with the officers of the Crown alone, and the 
sheriff gave his services only at the king’s command ^ 
The Crown thus exercised what was virtually a power of 
veto over all aids taken by mesne lords Such a right, 

^See Bracton’s Notehooh, case 1146, cited by Pollock and Maitland, 
I 331 

2 In theory, in Henry II ’s reign at least, a royal writ was not recjnired 
in the normal case See Dmlogus, II viii , and the editors' comment 
(p 191) “ Normally the levying of money under any pretext from a land^ 

owner gave him a right to make a similar levy on his under tenants " As- 
regards scutage, a distinction was recognized The lord who actually paid 
scutage might collect it from his sub tenants without a licence , but, if he 
served in person, he could recover none of his expenses except by royal 
writ See Ibid, and cf Madox, I 675 It is necessary, however, to avoid 
confusion between two types of writ, (a) that which merely authorized con 
tributions, eg, de scutagio habendo , (5) that which commanded the& 
sheriff to give his active help 
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conscientiously used, would have placed an effectual restraint 
on their rapacity John, however, employed it solely for 
his civn advantage, selling writs to every needy lord who 
proposed to enrich himself (and, incidentally, the Crown also) 
at his tenants’ expense 

Magna Carta forbade the tvo tyrants thus to combine 
against the sub-tenants, enunciating a hard-and-fast rule 
which, if duly observed, would have struck at the root of 
the grievance The whole subject of aids was removed 
fiom the region of royal caprice into the region of settled 
law No writ could be lawfully issued except on the three 
well-known occasions 

II The, Influence of Magna Carta upon later Prachce 
This chapter, along with chapters 12 and 14, was discarded 
by Henry III , and little difference, if any, can be traced 
between the practices that prevailed before and after 1215 
Only in one particular were the requirements of John’s 
Magna Carta observed, namely, as regards the need for 
obtaining a royal licence Mesne lords after this date, 
whatever may have been their reason, invariably asked the 
Crown’s help to collect their aids They could not legally 
distrain their freeholders, except through the sheriff, and 
this was, in part at least, a result of Magna Carta ^ 

Henry III , however, entirely disregarded the rule which 
forbade the licensing of extraordinaiy aids Like his 
ancestors, he was prepared to grant writs on almost any 
plausible pretext Trom the Patent and Close Polls^ as 
well as from other sources, illustrations of the Crown’s 
earlier and later practice may readily be collected 

(1) Scutages In 1217, for example, Henry granted 
permission to all Crown tenants who had served in person 
to collect scutage from their knights ^ 

(2) Ordinary Aids (a) John in 1204 authorized the 
collection of an effectual aid ” from the knights and free- 
holders of the Constable of Chester for the ransom of their 

^ Of Pollock md Maitland, I 331 “ Ihe clau‘?e expunged from the 

Charter seems practically to have fixed the law 
® O^oic Eolki I 300, cited Pollock and Maitland, I 331 
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lord^ (6) A royal writ m 1235 allowed Henry Tracey, as 
already mentioned, to take an aid for his eldest daughter’s 
marriage 

(3) Special A%ds {a) When a fim of sixty marks was 
incurred in 1206 by the Abbot of Peterborough, John 
allowed him to distrain his under-tenants for contributions ^ 
(&) An heir, paying reliefs might likewise transfer the 
obligation to his freeholders^ (c) The lord’s dMs were 
frequently paid by his tenants The returns to the Inquest 
of 1170 contain particulars of the '' sums given individually 
by some forty burgesses of Castle Rising towards paying off 
the mortgages of their lord, the Earl of Arundel, who was 
clearly in the hands of the Jews”,^ while m 1234 the Earl 
of Oxford and the Prior of Lewes each obtained a letter 
patent distraining their tenants to contribute to the discharge 
of their debts ^ Sufficient evidence is thus preserved that 
Henry III took full advantage of the omission from his 
own charters of this part of his father’s promises He did 
not question too minutely the justice of applications for 
such writs, if good fees were punctually paid His letters, 
during the earlier years of his reign, authorized the taking 
of a '"reasonable” aid, without hinting at any mode of 
determining what that was This is illustrated by the 
procedure adopted by Henry Tracey in 1235, who appa- 
rently debated with his assembled knights of Devonshire 
the amount to be paid as " reasonable,” and finally accepted 
20s per fee® It is interesting to note, however, that this 
same mesne lord, twelve years later, obtained a writ 
bidding the sheiiff of Somerset assist him to collect "the 
scutage of Gascony” at a specified rate, namely, 40s 
per fee ^ 

"^Patent Bolls, 5 John, cited Madox, I 615 

^ Close Bolls, 7 John, cited Madox, I 616 ®See Glanvill, IX 8 
* See Bound, Commune of London, 130 

®See Madox, I 617, citing Patent Bolls, 18 Henry III Various other 
examples are given by Pollock and Maitland, I 331, eg ‘‘ the earl of 
Salisbury, to enable him to stock his land ” 

^Swpra, p 303, and cf Pollock and Maitland, I 331 
’See Madox, I 677 

XJ 
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The first Statute of Westniinster virtually reverted to the 
rule laid down m 1215, for its terms imply that aids could 
only be taken on the three well-known occasions The 
vague declaration that these should be reasonable in amount 
is replaced by the specification of a fixed rate, namely 40s , or 
double what had been usual at an earlier period Defini- 
tion of the amount and times of payment may, however, 
have been worth purchasing even at this increase 


CHAPTER SIXTEEN 

Nullus distringatur ad faciendum majus servicium de 
feodo militis, nec de alio libero tenemento, quam inde 
debetur 

No one shall be compelled to perform greater service for 
a knight’s fee, or for any other free tenement, than is due 
therefrom 


Eor military tenants, the transition from scutage to ser- 
vice was a natural one , since it was not enough to protect 
themselves from exactions in money, if they were still 
exposed to arbitrary exactions in kind John, therefore, 
declared that no freeholder should be constrained to do 
more service for his lands than he was legally bound to do 
Disputes might arise, however, as to what extent of service 
actually was due in each particular case, and Magna Carta 
did nothing to remove such ambiguities The difiiculties of 
definition, indeed, were enormous, since the duration and 
conditions of service might vary widely even among tenants- 
in-chivalry, m consequence of special exemptions or special 
burdens which appeared in title deeds or rested upon 
immemorial usage The barons would be unwilling to enter 
on so intricate and laborious a task, fearing that the intro- 
duction of such complications might do more harm than 



CHAPTER SIXTEEN 


307 


good The necessity for accurate definition may never have 
occurred to them the main purport of their grievance was 
so vividly present to their own minds that they did not 
acknowledge the possibility of any mistake The military 
^Crown tenants had frequently objected to serve abroad, 
particularly during John’s campaigns m Poitou, which in- 
volved a long expensive journey to a region in which they 
had nothing at stake ^ They regarded themselves as not 
legally bound to make expeditions to such portions of 
the Angevin Empire as had not belonged to the Norman 
kings when their ancestors got their fiefs To force them to 
enter on campaigns to the south of France, or to fine them 
heavily for staying at home, was, they argued, to distrain 
them ad faciendum majus servwium de feodo militis quam 
unde debetuT When they inserted these words in the 
Charter, they doubtless regarded them as an absolute prohi- 
bition of compulsory service in Poitou, at all events ^ The 
clause was wide enough, however, to include many minor 
grievances connected with service The barons did not 
confine its provisions to military service even, but 
extended it to other forms of freehold tenure (“ nec de aho 
hbero tenemento ”) No freeholder, whether in socage, 
serjeanty, or frankalmoin, could in future be compelled 
to render services not legally due 

If the barons thought they had thus settled the vexed 
questions connected with foreign service, they deceived them- 
selves Although this chapter (unlike those dealing with 
scutage) remained in full force in all subsequent confirmations, 
it was far from preventing disputes Yet the disputants in 
future reigns occupied somewhat different ground From 
the days of William I to those of Charles II, when the 
feudal system was abolished, quarrels frequently arose, the 
most famous of which culminated in 1297 m Edward’s 

^ See tlie authorities cited swpray p 85, nn 1 and 2 

^In the so called “unknown Charter of Liberties ” (see Appendix) John 
concedes to his men eo/rU tnex&rciiu extra Angliam nisi in JNormanniam 
et in Brittaniam,'' a not unfair compromise, which may possibly represent 
the sense in which the present chapter was interpreted by the barons 
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unseemly wrangle with the Earls of Norfolk and Hereford, 
whose duty it was to lead the royal army as hereditary 
Constable and Marshal respectively, but who refused point- 
blank to embark for Gascony ei^cept in attendance on the 
king's person ^ 

It has been shown m the Historical Introduction ^ how 
the obligations of a military tenant fell naturally into three 
groups (services, incidents, and aids), while a fourth group 
(scutages) was added when the Crown had adopted the 
expedient of commuting military service for its equivalent 
value m money 

Eeudal grievances also may be arranged in foui corre- 
sponding groups, each redressed by special clauses of Magna 
Carta abuse of a%ds by chapters 12, 14, and 15 , abuse 
of the feudal incidents, by chapters 2 to 8 , abuse of 
scutage, by chapters 12 and 14, and abuse of sermce, by 
the present chapter, which thus completes the long list of 
provisions intended to protect tenants against their 
feudal lords 


CHAPTER SEVENTEEN 

Communia placita non sequantur curiam nostrum sed 
teneantur in aliquo loco certo 

Common pleas shall not follow our court, but shall be 
held m some fixed place 


An attempt was here made to render royal justice 
cheaper and more accessible Law-suits in which the 
Crown had no special interest, common pleas, were to be 

^ Walter of Hemingburgh, II 121 Cf , on the whole subject of foreign 
services, supra, 154 
f2 86 
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held m some one, fixed, pre-appomted spot, and must no 
longer follow the king as he moved about from place 
to place The full extent of the boon conferred by this 
reform will be better appreciated after a short considera- 
tion of the method of dispensing justice adopted by 
Henry II and his sons 

I The Gmia Tjeg%s m a Court of Law The evil 
complained of was a characteristically medieval one, and 
arose from the fact that all departments of government 
were originally centred in the king and his household, 
or OuTia Regis, which performed royal and national 
business of every kind This Cu^ia Regis, indeed, united 
in itself the functions of the modern Cabinet, of the 
administrative departments (such as the Home Office, the 
Foreign Office, and the Admiralty), and of the various 
legal tribunals It was the parent inter aha of the Court 
at St James's and the courts at Westminster One result 
of throwing so many and miscellaneous duties on a small 
body of hard-worked officials was to produce a congestion 
of business Nothing could be done outside of the royal 
household, and that household never tarried long in any 
one spot Everything was focussed to one point, but to 
a point constantly in motion Wherever the king went, 
there the Ouria Regis, with all its departments, went also 
The entire machinery of royal justice followed Henry II , 
as he passed, sometimes on the impulse of the moment, 
from one of his favourite hunting seats to another 
Crowds thronged after him in hot pursuit, since it was 
difficult to transact business of moment elsewhere 

This entailed intolerable delay, annoyance, and ex- 
pense upon litigants who brought their pleas for the 
king's decision The case of Richard d'Anesty is often 
cited in illustration of the hardships which this system 
inflicted upon suitors His own account is extant and gives 
a graphic record of his journeyings in search of justice, 
throughout a period of five years, during which he visited 
in the king's wake most parts of England, Normandy, 
Aquitaine, and Anjou The plaintiff, although ultimately 
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successful, paid dearly for his legal timmph Reduced 
to borrow from the Jews to meet his enormous outlays, 
mostly travelling expenses, he had to discharge his debts 
with accumulations of interest at the ruinous rate of 
86% per cent^ 

II Common Pleas and Moyal Pleas Long before 1215 
all litigations conducted before the king's courts had come 
to be divided roughly into two classes, according as the 
royal interests were or were not specially affected by the 
issue Those on one side of this fluctuating line were 
known as royal pleas, or pleas of the Crown,” provisions 
for holding which are contained in chapter 24, those on 
the other side as ordinary pleas or '' common pleas,” to 
which alone the present chapter refers As these ordin- 
ary suits did not require to be determined in the royal 
presence, it was therefore possible to appoint a special 
bench of judges to sit permanently in some fixed spot, 
to be selected once for all as likely to suit the con- 
venience of litigants No town was named m Magna 
Carta, but Westminster, even then the natural home of 
law, was probably intended from the fust It is West- 
minster that Sir Frederick Pollock has in mind when 
he writes in reference to this chapter “We may also 
say that Magna Carta gave England a capital”^ The 
barons in 1215, however, in asking this reform, were 
not insisting on any startling innovation, but demanding 
merely the strict observance of a rule long recognized 
During most of John's reign, a court did sit at Westminster 
dispensing justice, with more or less regularity , and there 
most “common pleas” were tried, unless John ordered 
otherwise*^ Magna Carta insisted that all exceptions must 
cease, the lule of law must supersede the royal caprice 
^ Of J F Stephen, //mf of Grtm Law, I 88 9 
^ Jurv^rudmm and Efhic% 209 Sometimes, however, another ‘‘fixed 
place” was substituted The Court of Common Pleas once sat at York 
under Edward III and at Hertford under Elizabeth See Maitland, 
Meet Piea 0 of the Orown^ xiii The Statute 2 Edward III c 11, enacted 
that it should not be removed to any new place without due notice 
"^See Prof Maitland, Sleieet Plean of the Groton^ xm xvi 
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III Effects of Magna Carta on the genesis of the three 
Courts of Common Law The ultimate consequences of the 
accomplishment of this reform reached further than was 
foreseen Intended merely to remove from litigants a 
practical grievance of frequent occurrence, it had important 
indirect effects on the development of the English Constitu- 
tion By securing for common pleas a permanent home, it 
gave an impetus to the disintegrating tendencies already at 
work within the many-sided household of the king It 
contributed somewhat to the slow process whereby the 
Cana Begis, as an administrative organ, was differentiated 
from the same Cuna as the dispenser of justice It 

helped forward the cleavage destined to divide completely 
the future Courts of Westminster from the Court of St 
James’s and from Downing Street Nor was this all 
the special treatment accorded to “ common pleas ” em- 
phasized the distinction between them and royal pleas, 
and so contributed to the splitting up of the same Curia 
Begis, on its judicial side, into two distinct tribunals 
One little group of judges were set apart for hearing 
common pleas, and were known as '"the king’s Judges 
of the Bench,” or more briefly as “ the Bench,” and at a 
later date as the Court of Common Pleas A second group, 
reserved for royal pleas, became the court Coram Bege, 
known subsequently as the Court of King’s Bench There 
were thus two benches a common bench for common 
pleas and a royal bench for pleas of the Crown ^ 

The double process by which these two small courts 
separated themselves slowly from the parent court and 
from each other began long prior to Magna Carta, and 
was not completed before the close of the thirteenth 
century These benches were also closely linked with a 
third bench, known for centuries as the Court of Exchequei, 
which was in its origin merely one department of that 
government bureau, the king’s financial Exchequer — that 
office in which money was weighed and tested and the 
royal accounts drawn up Many disputes or pleas affecting 
^ Cf supra, 109 
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Crown debts and debtors had to be there decided, and in 
due time a special group of officials were set aside to try 
these These men, called, not judges, but “barons of the 
exchequer, formed what was in fact, though not in name, a 
third bench or court of justice 

All three of the Courts of Common Law — the Court of 
King’s Bench, the Court of Common Pleas, and the Court 
of Exchequer — were thus offshoots of the king’s household 
In theory, each of these ought to have confined itself 
to the special class of suits to which it owed its origin — 
to royal pleas, common pleas, and exchequer pleas respec- 
tively , but by a process well known to lawyers and law- 
courts in all ages, each of them eagerly encroached on the 
jurisdictions and the fees appropriate to the others, until 
they became, for most purposes, three sister courts of 
similar and co-ordinate authority They were bound to 
decide all suits according to the technical and inflexible 
rules of common law , and their jurisdiction thus required 
a supplement, which was supplied by the genesis of the 
Court of Chancery, dispensing, not common law, but equity, 
which professed to give (and, for a short time, actually did 
give) redress on the merits of each case as it arose, un- 
restrained by precedents and legal subtleties 

lY The Uooluhon of the Cohort of Common Fleas The 
comment usually made upon the present chapter is that 
we have here the origin of the Court of Common Pleas 
Now, legal institutions do not spring, full-fledged, into 
being The Court of Common Pleas, like its sister Courts 
of King’s Bench and Exchequer, was the result of a long 
process of gradual separation from a common parent stem 
Prior to 1216 several tentative efforts seem to have 
been made towards establishing each of these On the 
other hand, it is probable, nay certain, that long after 
1216 the Court of Common Pleas did not completely 
shake off either its early dependence upon the Cuna M(gu, 
or yet its close connection with its sister tribunals 

Three stages m the process of evolution may be em- 
phasized (1) The earliest trace of the existence of a 
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definite bench of judges, set apart for trying common pleas, 
IS to be found in 1178, not m 1216 When Henry II 
returned from Normandy in the former year, he found 
that there had been irregularities in his absence To pre- 
vent their recurrence, he effected certain changes in his 
judicial arrangements, the exact nature of which is matter 
of dispute A contemporary writer^ relates how Henry 
chose two clerks and three laymen from the officials of 
his own household, and gave to these five men authority 
to hear all complaints and to do right ''and not to recede 
from A^s court” It was long thought that this maiked the 
origin of the Court of King’s Bench, but Mr Pike^ has 
conclusively proved that the bench thus established was 
the predecessor, not of the royal bench, but rather of 
the bench for common pleas 

In 1178, then, these five judges were set apart to hear 
ordinary suits, but they were specially directed not to 
leave Henry’s court , so that common pleas still followed 
the king,” even ordinary litigants in non-royal pleas having 
to pursue the king m quest of justice as he passed from 
place to place in quest of sport 

It must not be supposed that the arrangement thus 
made in 1178 settled the practice for the whole period of 
thirty-seven years preceding the grant oi Magna Gaita 
On the contrary, it was merely one of many experiments 
tried by that restless reformer, Henry of Anjou , and the 
separate court then instituted may have been pulled down 
and set up again many times The bench which appears 
m 1178 had probably, at best, a fitful and intermittent 
existence There is evidence, however, that some such 
court did exist and did try common pleas in the reigns of 
Richard and John^ On the other hand, this tribunal had 

^The chronicler known as Benedict Abbot, I 107 (Rolls Senes) 

^ House of Lords, 32 

3 See Prof Maitland, 8el PI Crown, xiu xvi , see also in Pipe Poll, 7 
John (cited Madox, I 791) how money was paid that a plea pending 
before the JusticioLm de banco might be heard coram rege This entry 
proves that in 1205 there were two distinct courts, one known as de banco 
and the other as coram rege 
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in John’s reign ceased to follow the king’s movements 
habitually (thus disregarding the decree of 1178), and had 
established itself at Westminster^ It was in 1215 con- 
sidered an abuse for John to try a common plea elsewhere 
Times had changed since his father had granted as a boon 
that a set of judges should remain constantly at ''his 
court” to try such cases 

(2) Magna Carta in 1215 gave authoritative sanction 
to the already recognized rule that common pleas should 
be tried at Westminster, instead of moving with the 
king No exceptions were henceforth to be allowed 
Young Heniy renewed this promise, and the circumstance 
of his minority favoured its strict observance A mere boy 
could not make royal progresses through the land dispensing 
justice as he went Accordingly, all pleas continued for 
some twenty years to be heard at Westminster The 
same circumstances, which thus emphasized the stability 
of common pleas (along with all other kinds of pleas) 
m one fixed place, may have arrested the piocess of 
cleavage between the two benches All the judges of 
both courts sat at Westminster, and therefore there was 
the less need for allocating the business between them 
with any exactitude The two benches were in danger of 
coalescing 

(3) About the year 1234 a third stage was reached 
Henry began to follow the precedent, set by his ancestors, 
of moving through his realm with judges in his train, hearing 
pleas wherever he stopped While one group of judges 
went with him, another lemained at Westminster Some 
way of allocating the business had therefore to be found 
Common pleas, m accordance with Magna Carta, remained 
stationary , while pleas of the Crown went on their travels 
The split between the two benches now became absolute 
Each provided itself with separate records From the year 
1234, two continuous senes of distinct rolls can be traced, 
known respectively as Totnh placvtonm coram 'fege> and 
Totuh placitOTum de hanco If any date in the history of 

^ Sco Maitland, I^nd 
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one law court, which |s m process of becoming two, can 
be reckoned as specially marking the point of separation, 
it should be that at which separate rolls appear The 
court’s knemo^y lies in its records, which are thus closely 
associated with its identity In 1234 the common bench 
and the royal bench had become distinct ^ Evidence 
drawn from a few years later proves that a definition of 
common pleas had been arrived at and that the rule which 
required them to be held m a fixed place ” was insisted 
on While Henry and his justices sat in judgment at 
Worcester in 1238, a litigant protested against his suit 
being tried before them It was a “ common plea ” and 
therefore, he argued, ought not to follow the king, in violation 
of Magna Carta At Westminster only, not at Worcester 
or elsewhere, could his case be heard ^ 

With royal pleas, however, it was very different for 
long they continued to follow the king’s person without 
any protest being raised , and the Court of King’s Bench 
did not finally settle at Westminster for nearly a century 
after the Court of Common Pleas had been established 
there So late as 1300, Edward I ordained by the 
ArUcuh super cartas that “ the J ustices of his Bench ” 
(as well as his Chancellor) should follow him so that 
he might have at all tunes near him ‘‘ some sages of the 
law, which be able duly to order all such matters as 
shall come into the Court at all times when need shall 
require”^ 

V Erroneous V%ews In the reign of Edward I the 
real motive of this chapter of Magna Oharta — so quickly 
bad the organization of the law courts progressed — had 
already been lost sight of The day of wandering common 
pleas, such as that of Eichard d’Anesty, had been long 
forgotten Some litigants of Edward’s time had, however, 
a different grievance of their own, connected with the 

^ See Maitland, Sel PI Crown^ xvm 

®See Placitormi Alibrcviatio (p 105) 21 Henry III , cited Pike, House of 
Lords, p 41 Cf also Bracton’s Note BooL, pleas Nos 1213 and 1220 

^28 Edward I c 5 
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hearing of their suits The Court of Exchequer was willing, 
for an adequate consideration, to place its specially 
potent machinery, devised originally for the king's ex- 
clusive use, at the disposal of private creditors, thus 
treating '' common pleas ” as “ exchequer pleas ” Ordinary 
debtors, summoned as defendants before the hm ones scaceam^ 
were subjected to harsher treatment than they would have 
experienced elsewhere It was not unnatural that de- 
fendants who found themselves thus hustled should read 
the words of Magna Carta relative to common pleas " 
as precisely suited to their own case They made this 
mistake the more readily as the oiiginal motive had been 
forgotten The Charter was thus read as preventing the 
stationary Court of Exchequer (not the constantly moving 
King's Bench) from hearing ordinary suits This erroneous 
view received legislative sanction The ArUcuh stcper 
cmtas in 1300 declared that no common pleas should 
thenceforth be held in the Exchequer '' contrary to the 
form of the Great Charter”^ 

This IS a clear misinterpretation of the intention of 
Magna Carta The Exchequer never followed the Crown", 
it stayed at Westminster where its offices, tallies, and pipe 
rolls were The Charter would have expressed itself in 

^ See 28 Edward I c 4 Many previous attempts had been made to 
keep common pleas out of the Exchequer e q the writs of 56 Henry III 
and 5 Edward I (cited Madox, II 7i 4) the so called statute of Ehuddlan 
(12 Edward I , see Statutes of JRealm, I 70) Madox also (II 7M) takes 
the cironeous view that c 17 of the Great Charter relates to the 
Exchequer, so does Mr Bigelow {History of Procedure, 1^0 1), who 
goes further astray by explaining the point of the grievance as the 
difficulty of getting speedy justice at the Exchequer, because the barons 
refused to sit after their fiscal business had been finished, at the Easter 
and Michaelmas sessions This is an error the Barons of Exchequer 
made no difliculty about hearing pleas quite the contrary Plaintiffs 
were equally eager to purchase the writs which they were keen to 
sell it was only defendants (debtors) who objected to the rapid and 
stringent procedure for cnfoicmg payment adopted by this efficient court 
The sheriffs and others waiting to render accounts before the Exchequer 
also protested against the congestion of business produced at the Ex 
chequer by the eagerness of litigants who pressed there for justice See 
Madox, II 73 Plaintiffs had no reason to complain 



CHAPTER SEVENTEEN 


317 


widely different words if it had desired to exclude common 
pleas from the Exchequer The Articuh super Cartas, how- 
ever, attempted what the Charter of 1215 did not After 
1300 it was clearly illegal to hold any pleas m the Ex- 
chequer, unless such as affected the Crown and its ministers 
Subsequent statutes confirmed this , but their plain in- 
tention was always defeated by the ingenious use of legal 
fictions and the connivance of the Barons of Exchequer, 
who welcomed the increase of their fees which kept pace 
with the increase of business^ 

The evil directly attacked by Magna Carta was some- 
thing quite different — an evil wider, more pressing and less 
technical, namely, the practice of causing ordinary litigants, 
with their legal advisers and witnesses, to dance attendance 
on a constantly moving court 


CHAPTER EIGHTEEN 

Eecogmciones de nova dissaisina, de morte antecessoris, 
et de ultima presentacione, non capiantur nisi in suis 
comitatibus et hoc modo, nos, vel si extra regnum fuerimus, 
capitalis justiciarius noster, mittemus duos justiciarios per 
unumquemque comitatum per quatuor vices in anno, qui, 
cum quatuor militibus cujuslibet comitatus electis per 
comitatum, capiant in comitatu et m die et loco comitatus 
assisas predictas 

Inquests of mml disseisin, of mort d^ancestor, and of darrein 
presentment, shall not be held elsewhere than in their own 
county-courts, 2 and that in manner following, — We, or, if 

^The fiction of “Crown debtors” is well known plaintiffs obtained 
a hearing in the Exchequer for their common pleas by alleging that 
they wished to recover debts due to them “m order to enable them 
to answer the debts they owed to the kmg ” See Madox, II 192 
^ “ Comitatus ” indicates both the county where the lands lay and 
the couit of that county It was originally the sphere of influence of 
a comes or earl Cf stipra, c 2, {p 238, n ) 
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we should be out of the realm, our chief justiciar, will send 
two justiciars through every count} four times a year, 
who shall, along with four knights of the county chosen 
by the county, hold the said assizes^ in the county court, 
on the day and in the place of meeting of that court 


Provision is thus made for holding before the kings 
travelling justices, frequently and m a convenient manner, 
three species of judicial inquests known as “ the three petty 
assi/es” These are of exceptional interest, not only in 
relation to Magna Caita, but from their intimate connection 
with several constitutional problems ot prime importance , 
with the reforms of Henry II on the one hand, and with 
the genesis of trial by jury and of the Justices of Assize 
on the other 

I The Cima Reg'is and the tramlhng Justices From 
an early date, certainly from the accession of Henry I, 
it was the Crown's practice to supplement the labours 
which its officials conducted within the precincts of the 
royal exchequer by the occasional despatch of chosen 
individuals to inspect the provinces in the royal interests, 
collecting information and revenue, and, incidentally, hear- 
ing lawsuits Justice was thus dispensed in the king's 
name by his delegates in every shire of England, and a 
distinction arose between two types of royal courts (1) the 
King's Council and its offshoots (including the three courts 
of common law and the court of chancery) which at first 
followed the king's person, but gradually, as already 
shown, ^ found a settled home at Westmmster , and (2) the 
courts of the itinerant justices which exercised such delegated 
authority as the Crown chose from time to time to entrust 
to them The natural sphere of the labours of these royal 
commissioners as they passed from district to district was 
the court of each shire, specially convened to meet them 

* Ha%d assi/es^^ were previously called, not assizes but ** inquests^’' 
(recogmcione^)^ a wider term of which the three petty assizes here 
named were three special applications 

*See c 17 
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They formed la this way the chief link between the old 
local popular courts and the system of royal justice 
organized by Henry II subordinating the former to the 
latter, until the county courts virtually became royal courts 
These travelling justices passed through two stages, two 
different types receiving royal recognition at different periods, 
the Justices in Eyre and the Justices of Assize respectively 
{a) The Justices in JEyre were the earliest form of 
travelling judges, though their original duties were rather 
financial and administrative, than strictly judicial Their 
history extends from the reign of Henry I to the end 
of the fourteenth century^ Their outstanding character- 
istics were the sweeping nature of the commissions under 
which they acted (ad omnia placita), the harsh and drastic 
way in which they used their authority, and their intense 
unpopularity Their advent was dreaded like a pestilence 
each district they visited was left impoverished by fines 
and penalties On one occasion, the men of Cornwall 
‘'from fear of then coming, fled to the woods 

An eyre was only resorted to at long intervals — every 
seven years came to be the recognized term — and was 
intended as a severe method of punishing delinquencies 
and miscarriages of justice occurring since the last one, 
and of collecting arrears of royal dues It was not a visit 
from these universally-hated Justices of Eyre that the 
barons in 1215 demanded four times a year 

(5) The Justices of Assize were also travelling judges, but 
in their original form at least, possessed hardly another 
feature in common with the Justices in Eyre Their 
history extends from a period not earlier than the reign of 
Henry II down to the present day^ They seem to have 
been popular from the first, as their primary function was 

^Cf supra^ p 106 

2 See W S Houldsworth {JTtstoij/ of Enghsh Law, p 116), wlia 
cites 1397 as the date of the final abolition of Eyres 
^This was m 1233 see Pollock and Maitland, I 181 
^Blackstone, Commentaries., Ill 58, assigns 1176, (the assize of North- 
ampton) as the date of their institution 
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to determine pending suits by a rational and acceptable 
form of procedure, while the scope of thexr jurisdiction, 
although gradually extended as their popularity increased, 
was at all times limited strictly by the express terms of 
their commissions They were regarded not as royal tax- 
gatherers armed with harsh powers of coercion, but as welcome 
bearers of justice to the doors of those who needed it 

At first their duties were confined to one species of 
judicial work, namely, to presiding at enquiries of the kind 
specially mentioned in the text These particular inquests 
were known as '' assizes,'' and the new species of travelling 
judges were hence called ''Justices of Assize," a name which 
has clung to them for centuries, although their jurisdiction 
has been gradually increased till it now includes both civil 
and criminal pleas of every description, and although mean- 
while the invention of new forms of process has superseded 
the old " assizes,” and at last necessitated their total 
abolition^ They are still "justices of assize” in an age 
which knows nothing of assizes 

II The Natare and Oi%(j%n of the threu Petty Assizes The 
institution of the " assizes ” — particulai forms of the sworn 
inquest — occupied a prominent place among the expedients 
by which Henry II hoped to substitute a more rational 
procedure for the form of proof known as trial by combat ^ 

’ See Statute 3 and 4 William IV c 27 §§ 36 7 The last actual case of 
a Grand Assire occurred m Dav%<m v Lowide% in 1835 and 1838 (1 Bmg 
N C 597, and 5 Bmg N 0 161) 

2 The name Assi/e ’’is sometimes a source of confusion, because of the 
various meanings which attach to it (1) Originally it denoted a session or 
meeting of any sort (2) It came to be specially reserved for sessions of 
the king’s Council ( 1) It was applied to any Ordinance enacted by the 
king m such a session, e g the Assize of Clarendon or the Assize of ISforth 
ampton (4) It was extended to every institution or procedure established 
by such royal ordinance, but (5) more particularly applied to the mstitu 
tiOtts or procedures known as the (Jrand Assi/e, and the Petty Assizes, 
from which the Justices of Assize” took their name (6) Pmally, it 
denotes at the present day a “session” of these Justices of Assize, thus 
oorobining something of its earliest meaning with something of its latest In 
certain contexts it has other meanings still, eg (7) an assessment or 
financial buiden imposed at a “session” of the king’s council or of some 
other authority * 
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The ^udlum^ introduced at the Norman Conquest, 
remained for ^ century thereafter the chief method in use 
among the upper classed for determining all serious pleas or 
litigations Gradually, however, it was confined to two 
important groups of pleas, one civil and the other criminal 
namely, appeals of treason and felony on the one hand, and 
suits to determine the title to land on the other ^ 
This process of lestnction was accelerated by the deliberate 
policy of Henry II, who attempted, indeed, to carry it 
much further, devising machinery which provided for the 
defendant or accused party, wherever possible, an option by 
resorting to which he could, m an ever increasing variety of 
circumstances, escape trial by battle altogether Under 
chapter 36 will be explained the expedient adopted for 
evading combat in an appeal of tieason or felony The 
present chaptei relates to the procedure devised by Henry 
for superseding the duellum in certain important groups of 
civil pleas, ^ and incidentally affords proof that this part of 
his reforms had already become popular with the opponents 
of the Crown The frequent use of the three Petty Assizes 
was now insisted on, although the Grand Assize was still 
viewed askance for reasons to be explained in connection 
with chapter 34 

(1) The Grand Ass%ze is not mentioned in Magna Carta , 
but some acquaintance with it is a necessary preliminary to a 
proper appreciation of the Petty Assizes In the troubled 
reign of Stephen — which was rather the reign of anarchy 
in his name — Elands changed hands frequently This left 
to his successor a legacy of quarrels, too often leading 
to bloodshed There was hardly an important estate in 
England to which, at Henry’s accession, two or more rival 
magnates did not lay claim Constant litigations resulted, 
and the only legal method of deciding the issue was the 
duellum 

1 See Neilson, Trial hy Combat, 33 6, and authorities there cited 

Of supra, pp 103 4 for the place of “ combat ” m legal procedure , and 
pp 108 9 for Henry’s policy in discouraging it 'Fox the later history of 
trial by battle, see infra, under c 36 

X 
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At some uncertain date, near the commencement of his 
reign, Henry II introduced a startling im^iovation The 
holder of a property de facto (that is the man in actual 
enjoyment of the estate m virtue of a hona fide title), when 
challenged to combat by a rival claimant was allowed an 
option he might force the claimant (if the latter persisted) 
to refer the whole matter to the oath of twelve knights of 
the neighbourhood Henry’s ordinance laid down careful 
rules for the appointment of these recognitors Four 
leading knights of the whole county were first to be 
chosen, on whom was placed the duty of selecting twelve 
knights of the particular district where the lands lay, 
and these, with all due solemnity and in presence of the 
king’s justiciars, declared upon oath to which suitor the 
lands belonged Their decision was final, and determined 
the question of ownership for all time coming^ The 
name Grand Assi/e was applied alike to the procedure 
and to the knights who gave the verdict The twelve 
knights thus anticipated the functions of a modern jury, 
while the king’s justiciars acted like the presiding judge at 
a modern trial''’ 

Valuable as was this innovation, it had one obvious 
defect The option it conferred might sometimes be 

iSceGlaimll, 11 7 

® The various steps in the procedure ought to be clearly grasped (a) A 
claimant challenged the title of the actual tenant in the court baron of the 
lord, from whom the tenement was held, and offered battle by a champion, 
vtho was supposed to be a witness (h) The tenant (now become a defend 
aut) applied to the king for a royal writ, the issue of which, ipso Jacto, 
stopped all procedure m the court baron (c) The claimant (plaintiff) had 
thus to make the next move , and Henry’s ordinance left only one move which 
he could make, namely to apply for a new royal wnt, but one of a different 
kmd This new writ referred the question of title to twelve knights of the 
(kand Assize {d) Before these could be appointed and give their verdict, 
many foimahties and delays necessarily intervened, involving expensive 
3aurneys to the king’s Gmia, first by the four appointing knights and 
afterwards by the twelve appointed Months and even years might elapse 
before the final verdict was obtained This ingenious reform, while super 
sedmg trial by battle, incidentally superseded also the jurisdiction of 
mesne lords Hence the Grand Assi/e never became popular with the 
magnates Of under e U 
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usurped by the wrong man It was intended to operate in 
the interests o£ order and justice by favouring the peaceable 
holder de facto, but what if a turbulent and lawless 
claimant, scorning an appeal to legal process, took the law 
into his own hands, evicted the previous holder by the rude 
method of self-help, and thereafter claimed the protection of 
Henry’s ordinance ^ In such a case the man of violence — 
the holder mala fide — would enjoy the option intended for 
his innocent victim 

(2) The ^etty assizes may, perhaps, be regarded as the 
outcome of Henry’s determination to prevent such mis- 
use of his new engine of justice If one claimant alleged 
that the other had usurped his lights by violence or 
fraud, the king allowed the preliminary plea thus raised to 
be summarily decided by the oath of twelve local land- 
owners, according to a procedure known as a petty assize 
These petty assizes, of which there were three kinds, all 
related to questions of possession,” as opposed to questions 
of ownership,” which could only be determined by battle 
or by the Grand Assize 

{a) The assize of novel disseisin The word “seisin,” 
originally synonymous with “possession” in general, was 
gradually restricted by medieval lawyers to the possession 
of real estate “ Disseisin ” thus meant the interruption of 
seisin or possession ot land , and was the technical term 
applied to such \iolent acts of eviction as were likely to 
defeat the intention of Henry’s ordinance of the Grand 
Assize “Novel” disseisin implied that such violent ejection 
was of comparatively recent date, for a summary remedy 
could only be given where there had not been undue delay 
in applying for it The first of the petty assizes, then, was 
a rapid and peaceable method of ascertaining by reference to 
sworn local testimony whether an alleged recent eviction had 
really taken place or not Without any of the law’s delays, 
without any expensive journeys to the king’s Court or to 
Westminster, but m a rapid manner and in the district 
where the lands lay, twelve local gentleman determined 
upon oath all allegations of this nature If the recognitors 
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of the petty assize answered ‘‘ Yes/' then the evicted man 
would have seism” immediately restored to Jinn, and along 
with ''seism” went the valued option of detei mining what 
proof should decide the " ownership ” — whether it should be 
battle or the Grand Assi/e An ordinance instituting this 
most famous of the three petty assizes was issued probably 
m 1166, a year fertile m legal expedients, and formed 
a necessary supplement to the ordinance of the Grand 
Assize, preventing all danger that the option intended for 
the man of peace should be usurped by the man of 
violence ^ 

(h) The asme of moi t Tancesto') The protection afforded 
to the victim of a " novel disseisin ” did not remove all 
possibility of justice miscarrying Intel ested parties, other 
than the man foicibly ejected, even his heirs, were left 
unprotected Further, an heir might be forcibly deprived 
of his tenement either by his lord or by some other rival 
claimant before he had an opportunity to take possession , 
never having been " m seism,” he could not plead that he 
had suffered " disseisin ” For the benefit of such an heir, 
a second petty assize, known as " mort d'ancestor,” was in- 
vented ^ This IS mentioned m aiticle 4 of the Assize of 
Northampton, an ordinance issued by Henry m 1176 , and 
this earliest known reference probably marks its origin 
Procedure, essentially similar to, though not quite so speedy 
or informal as, that already described was thus put at the 
heir's disposal If successful, ho took the lands temporarily, 
subject to all defects m his ancestor's title, leaving as 
before the question of absolute ownership to be determined 
(if challenged) by the more cumbrous machinery of the 
Gland Assize 

1 The ciafeo of tho or<lma^ce of tho Grand Assize is not known It has 
been argued that its oiigin may be traced to an earlier date than that of 
the asai/o of novel diBB< isin (see Mi J H Bound in the Athmmum for 
SHth lanuary, 1899) , but in any case the logical sequence seems to be that 
given xn the text The qiustion of chrcmlogiial sequonee is still open 

At so late a date as 1267 it was found necessary to locogiu/e by statute 
the light of the heir who had come of age to oust his guauhan itom hia 
1 luds by an assiw of moH d^anct hCo/ See Statute of Marlborough, c 16 
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(c) The ass%ze of darrevn 'presentment Advowson or the 
right of appointing the incumbent to a vacant church 
benefice was then, as now, a species of real estate Such 
patronage was highly prized, affording as it did an oppor- 
tunity of providing a living for a younger son or needy 
relative, or it might be converted into ready cash Dis- 
putes often arose both as to the possession and as to the 
ownership of advowsons Any one who claimed the 
absolute right or property as against the holder must do so 
by battle or the Grand Assize, exactly as in the case of any 
other form of real estate , and the Charter says nothing on 
this head ^ On the other hand, the less vital question of 
possession might be more rapidly determined If a benefice 
fell vacant, and each of two proprietors claimed the 
patronage, the Church could not remain without a shepherd, 
for years perhaps, until the question of title was decided 
No, the man in possession was allowed to make the 
appointment But who was the man in possession ? Clearly 
he who had (or whose father had) presented a nominee to 
the living when the last vacancy occurred Even here there 
was room for dispute as to the facts Twelve local men 
decided which claimant had actually made the last appoint- 
ment (the darrein presentment ”) , and the claimant thus 
preferred had a legal right to fill up vacancies, remaining 
in possession until someone proved a better title by battle 
or the Grand Assize 

All three forms of the petty assize were merely new 
applications by Henry Plantagenet of the royal procedure 
known in England, since the Norman Conquest, as %nqu%s%tio 
or Tecogmt%o ^ 

III The Assizes m 1215 The petty assizes, when 
invented by Henry II , were resented bitterly as innovations, 

^Such was the law as late as 1285 The Statute of Westminster II (13 
Edward I c 5) authoritatively explains that, when any one had wiong 
fully presented a clerk to a vacant church, the real patron could not 
recover his advowson except by a writ of right “ quod habet termina'ii per 
dudlum vel per magnam asszsam ” 

2 The relations of the assizes to the ancient %nqm8%t%o and to the modern 
jury are discussed supray pp 158 163 
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but public opinion, half a century later, had abundantly 
vindicated the wisdom of this part of his reforms 
The insurgent barons in 1215 were far from demand- 
ing their abolition , their new grievance was rather that 
sessions of the justices of assize were not held often 
enough They prescribed the way in which these assizes, 
now grown so popular, were to be held, and several points 
were specially emphasized (1) No inquiry of the kind 
was to be held elsewhere than in the coimtv wheie the 
property was situated Justice was in such cases to be 
brought to every landowner’s door, although pleas of the 
Crown might still follow the king, and ordinary common 
pleas had to be taken to Westminster This was intended 
tq save expense and to meet the convenience of litigants, 
of those who served on assizes, and of all concerned^ 
Within two years, however, it was seen that this provision 
went too far It was more convenient to hold certain 
inquiries before the Bench at Westminster than in the 
particular locality The leissue of 1217 therefore made 
two important modifications {a) All assizes of darrein 
presentment were thereafter to be taken before the 
Justices of the Bench” (5) Any assize of novel disseisin 
or of mort d’ancestor revealing points of special difficulty, 
might also be reserved for the decision of the Bench An 
element of uncertainty was thus introduced, of which the 
Crown took advantage In a reported case of the year 
1221 It was decided that an assize of mort d’ancestor 
should be held m its own county, not at Westminster^ 

(2) John’s Charter further insists on quarterly circuits 
of Justices of Assize, so that litigants in every county 
of England might have four opportunities each year of 

^ Tims two 8U< ( cssivo chapters of Magna Carta ©mphasue two divergent 
tondeiKics c 17 had demanded that common pleas'^ should all he held 
at Westminster, while c 18 demands that ** assizes” should not be taken 
there In both cases, the object was to consult the convenience of litigants 
Bracton^s y'ote Booly case 'No 1178, a case also cited by Coke 
{Second ImtUut ^ , m ) If this assi/e had presented points of special 
difficulty it might have been hold at Westminster without violating Magna 
Carta 
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having their disputes amicably settled Such excessive 
frequency was quite uncalled for, and involved unnecessary 
expense on the king, and an amount of labour on his 
officers out of all proportion to the good effected The 
Charter of 1217, accordingly, provided that a circuit should 
be made only once a year In 1285, however, it was 
enacted that they might be held three times a year, but 
not oftener^ 

(3) The Charter speaks of the two justices and of the 
four county knights, but says nothing of the twelve knights 
from the immediate neighbourhood of the disputed property 
The omission has no special significance Magna Carta 
had no directions to convey on this matter, and therefore 
it kept silence , but the presence of the twelve must have 
been presumed, since their verdict formed the essential 
feature of the entire procedure^ The twelve formed the 
jury, and the two justices were the judges, while the chief 
duty of the four was to select the twelve The chapter 
directed the justices '‘to hold the assizes along with the 
four knights'’, but it does not appear whether the latter 
were to sit as local assessors of the court, or to serve along 
with the twelve recognitors, or to act as a link between 
the two 

(4) One fact about them was clearly stated, namely, the 
mode of their appointment The four knights were to be 
" elected " in the county court (cum quatuor mihWbus 
elechs fcr com%tatum), and much emphasis has been laid on 
this provision by historians searching for ancient prototypes 
of modern institutions These knights have been warmly 
welcomed as county magistrates elected on a more or less 
extended suffrage^ 

As the provisions of the reissue of 1217 are more care- 
lessly expressed, and as in particular they contain no word 

^ 13 Edward I 0 30 Stephen, Hihtory of Criminal Law, 105 7, gives 
further details 

2 See Assize of Northampton, c 4 

^ See, e g Stubbs, preface to B Hoveden, IV xcviii , Blackstone, Cheat 
Charter, xxxvi , Medley, Engl Const History, 130 
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implying “election/' it has b#en assumed that a change 
in the mode of . appointment was intended , that a step 
tentatively taken towards representative local govern- 
ment in 1215 was deliberately retraced two years later ^ 

MlecUiSy' however, in medieval Latin was a vague word, 
differing widely from the ideas -usually associated with a 
modern “ election," and applied indiscriminately to all 
methods of appointment or selection, even to the pro- 
ceedings of oifficers engaged by Edward I to compel the 
enlistment of the best soldiers available for his army The 
twelve knights were to be “ appointed," not “ elected," in 
the county court, and it remains doubtful whether the 
^ sheriff, the magnates, or the body of the suitors, would 
have secured the chief share in the appointment No 
evidence is forthcoming that any special importance was 
attached in 1217 to the use of the word '' electus,'' and its 
omission may have been due to inadvertence 

IV An Eoroneous V%ew Henry Hallam, commenting 
on this chapter, seems to have misapprehended the issues 
at stake “This clause stood opposed on the one hand 
to the encroachments of the king's court, which might 
otherwise, by drawing pleas of land to itself, have de- 
feated the suitor's right to a }uiy from the vicinage 
and, on the other, to those of the feudal aristocracy, 
who hated any interference of the Crown to chastise 
their violations of law, or control their own jurisdic- 
tion"^ Hallam thus interprets the chapter as denoting 
a triumph of the old local popular courts over both the 
king's courts and the courts of the feudal magnate 
It denoted no such thing, but marked in reality a 
triumph (so far as it went) of the king's courts over the 
tnbunals of the feudal magnates — over the courts baron, 
as they were afterwards called, the most important of 

^Blackstone, llnd , points out those changes m the charter of 1217 
“the leaving indefinite the number of the knights and the justices of assize, 
the abolislung of the election of the formei, and the reducing the tunes of 
taking assumes to once in every year 

^ See Mtddh Agm^ II 464 
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the thiee courts into whieji manorial jurisdictions after- 
wards split The assizes, it is true, were to be taken 
m the county court, but they were to be taken there 
by the king’s justices, not by the sheiiff The county 
courts by this time had fallen completely under the 
domination of the king, and were to all intents and 
purposes (and in especial for this purpose) royal courts 
The present chapter is thus conclusive evidence of the 
triumph of the king’s justice over all rivals in thiee 
important groups of pleas Eoyal justice was the best 
article in the market, and, in spite of all defects, de- 
served the popularity which in this province it had 
evidently won, ei en among the barons whose jurisdic- 
tion it was superseding 

V Later Sistoiy of the Justices of Assize Whatever 
may have been the exact date when there first went 
on tour throughout England travelling judges entitled to 
the description of Justices of Assize,” such circuits, 
once instituted, have continued to be held at more or 
less regular intervals from the beginning of the thirteenth 
century to the present day Their jurisdiction steadily 
widened under successive kings, from Henry II to Edward 
III , and they gradually superseded the older Justices of 
Eyre, taking over such of their functions as were not 
inconsistent with the change that was gradually trans- 
forming the medieval into the modern system of justice^ 
It was the custom for the Crown to issue new commis- 
sions to the justices as they set out upon each new ciromt 
}?iive distinct types of such commissions conferred jurisdic- 
tion over five different departments of judicial business 

(1) The commission of assize was the earliest of all, 
authorizing them to hold petty assizes, but not the grand 
assize Of this suflicient has already been said 

(2) The commission of nisi 'prms conferred a wider civil 
jurisdiction, embracing practically all the non-crimmal pleas 

^Cf Coke, Fvrst 293 b the power of justices of assises 

by many acts of parliament and other commissions increased, so these 
justices itinerant by little and little vanished a'vvay ” 
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pending at the time in the counties which they visited 
These powers were originally based on the terms of the 
Statute of Westminster II, which became law m 1285/ 
and directed that all civil pleas (under certain exceptions) 
might be heard in their own counties Thenceforward most 
ordinary suits might be tried either locally before the 
justices of assize, or else before the bench at Westminster 
The statute directed, however, that sheriffs, m summoning 
]urors to Westminster, were only to do so conditionally — 
jurors were to attend there unless already (msi pmcs) the 
justices of assize had come into the county , that is, if the 
justices arrived meanwhile in the locality, the jurors and all 
others concerned were saved a journey, and the pleas 
in question were heard on the spot The commissions 
under which the travelling justices heard locally such 
civil pleas were therefore known as Commissions of 
p %us ” 

(3) The commission of gaol delivery was, subsequently 
to 1299, invariably conferred on the justices of assize, in 
accordance with a statute of that year,^ authorizing them 
to inspect all gaols and enquire into all charges against 
prisoners, and to set free those unjustly detained Pre- 
viously, similar powers had been spasmodically conferred 
on separate commissioners, sometimes quite unfit for such 
a trust, who had too often abused their authority 

(4) Commissions of Oyer and Terminer, issued spasmodi- 
cally from as early a date as 1285/ to more or less 
responsible individuals, were from 1329 onwards con- 
ferred exclusively on the justices of assize, who thus 
obtained authority ^ to hear and determine ” all criminal 
pleas pending m the counties they visited This, com- 
bined with the commission of gaol delivery, amounted to 
a full jurisdiction over crimes and criminals of every kind 
and degree, just as the commissions of assize and nm 

Edward I c 30 
^27 Edward I c 3 

is Edward I c 39 , sae Stephen, lI%Bt Cnvmmd Law, p 106 
^2 Edward m e 2 Ibid, 110 
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prius combined gave them full jurisdiction over all civil 
pleas ^ 

(5) The ord%nary comm'isswn of the 'peace was invariably 
issued to the justices of assize from the reign of Edward 
III , conferring on them powers similar to those of the local 
justices of peace in every county which they might visit 
By a process of the survival of the fittest the justices of 
assize, from the small beginnings referred to in John’s 
Great Charter, thus gradually gathered to themselves the 
powers exercised originally by various rival sets of commis- 
sioners, and they have continued for many centuries to 
perform the functions conferred by these five different 
commissions, forming a characteristic and indispensable 
part of the judicial system of England ^ 


CHAPTEE NINETEEN 

Et SI m die comitatus assise predicts capi non possint, 
tot milites et libere tenentes remaneant de illis qui inter- 
fuerint comitatui die illo, per quos possint judicia sufficienter 
fieri, secundum quod negocium fuerit majus vel minus 

And if any of the said assizes cannot be taken on the 
day of the county court, let there remain of the knights 
and freeholders who were present at the county court on 
that day, as many as may be required for the efficient 
making of judgments, according as the business be more or 
less * 


This supplement to the preceding chapter prescribed 
the course to be followed when the press of other business 

^It IS unnecessary to do more than notice the exceptional “commissions 
of tiailbaston,” supposed to date from the Statute of Rageman (1276), con 
ferring special powers for the suppression of powerful wrongdoers These 
were soon superseded by the commissions of oyer and terminer 
®Mr W S Holdsworth, Hist Eng Law^ 116 123, gives an admirable 
and concise account of the justices and their commissions For fuller 
information see Stephen, Hist Cnminal Law, I 97 111 



332 


MAGNA CARTA 


had prevented some of the assizes on the agenda fiom 
being disposed of on the court day The shiremoot lasted 
for one daj only, and to hold an adjourned session of all 
the suitors on the monow would inflict hardship on those 
whose presence was required elsewhere The fiamers of 
the chaiter were met by a dilemma in seeking to combine 
the rapid dispatch of business with the minimum of incon- 
venience to those who came to make the court 

The Articles of the Barons had made two definite 
demands not readily leconciled, namely that none save 
jurors and the parties to pending suits should be summoned 
to meet the justices of assize on their quarterly rounds 
(article 8) , and that assizes should be “ shortened ” (article 
13), which simply meant that the law's delays should 
cease 

The terms of Magna Carta, as befitted a carefully-drawn, 
business-like document, were more precise They made it 
clear that assizes in the noimal case should be held in 
the county court — a point upon which the Articles had 
been silent This was a salutary provision, since a healthy 
publicity accompanied the proceedings of the full shire- 
moot Nothing was said of ''shortening” the procedure, 
and the Charter showed its appreciation of the fact that 
there might be more business than could be got through 
in one day If that happened, a compromise must be 
made between the claims of litigants wishing their 
pleas hastened and the desire of other people to be 
discharged from further attendance The justices were 
directed to complete their labours on the morrow, but 
were forbidden to retain anyone in attendance except the 
actual parties to suits and a sufficient number of jurors 
Those whom Magna Carta thus compelled to wait a second 
day were exactly those whose presence the Articles had 
stipulated fox upon the first day — not admitting, indeed, 
the possibility that a second day might be reijuirecl The 
discrepancy between the schemes of the two documents 
might be explained on the supposition that the device of 
timing the visit of the justices with the date of holding 
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the monthly shiremoot was only thought of after the 
Articles of the Barons had been sealed^ 

The Charter of 1217 made a different provision for 
the same contingency Unfinished assizes need no longer 
be taken in their own county on the day following 
the county court, nor, indeed, on any other day The 
judges received full authority to bring them to a con- 
clusion elsewhere on their circuit according as it might 
suit their convenience This concession to the justices, 
taken in connection with the furthei piovisions of 
1217, reserving all dairein presentments, together with 
other assizes of any difficulty, for the decision of the 
bench, shows a comparative disregard of the convenience 
of jurois, who might, m the option of the justices, find 
themselves compelled either to follow the assizes fiom 
shire to shire, or else to undertake the irksome journey 
to Westminster, from which the Charter of 1215 had 
relieved them^ 

^ Subsequent practice did not conform to this rule One novd disse%s%n, 
or one mort d ancestor might be held by itself , and complaint was made in 
1258 that the sheriffs proclaimed in the market places that all knights and 
freeholders must assemble for such an inquest, and when they came not, 
amerced them at will {pro voluntate sua) See Petition of Barons, c 19 
(Sel Charters, ^85) 

2 Subsequent legislation vacillated between two policies, actuated at 
times by a desire to restrain the discretionary powers of the justices , 
ind at others by experience of the vay in vhich strict adherence to 
inflexible rules was found to inflict hardships upon litigants The Statute 
of "Westminster II (13 Edward I c 30) confirmed the power of the justices 
to reserve cases of mort d’ancestor for decision by the bench, and per 
contra allowed assizes of darrein presentment (which it associated in 
this connection with inquests quare %mpedit) to be taken ‘'m their 
own counties ” The Act 6 Richard II c 5 curtailed the discretionary 
powers previously conferred, directing that justices assigned to take 
assizes and to deliver gaols should hold sessions in the county towns in 
which the shire courts were wont to be held The Statute 11 Richard 
II c 11 once more relaxed this rule, alleging that it had resulted m 
the inconvenience of suitors Therefore authority was given to the 
chancellor, with the advice of the justices, to determine in what places 
assizes might be held, notwithstanding the provisions of the Statute of 
five years previous 
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Liber homo non amercietur pro paivo delicto, msi 
secundum rnodum delicti, et pro magno delicto amercietur 
secundum magnitudmem delicti, salvo contenemento suo , 
et mercator eodem modo, salva mercandisa sua , et villanus 
eodem modo amercietur salvo waynagio suo, si incidennt 
in misericordiam nostram , et nulla predictarum miseri- 
cordiarum ponatur, msi per sacramentum proborum homi- 
num de visneto 

A freeman shall not be amerced for a small offence, except 
m accordance with the degree of the offence , and foi a grave 
offence he shall be amerced in accordance with the gravity of 
his offence, yet saving always his “ contenement ” , and a 
merchant in the same way, saving his wares , and a villem 
shall be amerced m the same way, saving his wainage — 
if they have fallen into our mercy and none of the aforesaid 
amercements shall be imposed except by the oath of honest 
men of the neighbourhood 


This IS the first of three consecutive chapters which 
seek to remedy grave abuses connected with royal amerce- 
ments To understand fully what these were requires 
some knowledge, not only of the system of legal procedure 
of which they formed part, hut also of previous systems 
I Thee siageb of CT%minal law The efforts made in 
medieval England to devise machinery for suppressing crime 
took various forms Three periods may be distinguished 
(1) Th Hoodfeud The earliest method of redressing 
wrongs of which any evidence survives was the practice of 
retaliation, or the bloodfoud The injured man, or his heir 
if ho were dead, took the law into his own hands and 
exacted satisfaction by the aid of battle-axe or spear This 
right of vengeance, foimeily clothed with the entire sanc- 
tion of the law, had practically disappeared before the 
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dawn of authentic history in England, but its previous 
existence may be confidently inferred from certain traces 
which it left on the laws of a later period 

(2) Fixed money-;payments At some early, but un- 
certain, date it had become customary to accept money 
in lieu of vengeance The new practice, at first exceptional, 
and applied to cases only of accidental injury, was gradually 
extended to all cases in which the wronged individual was 
willing to accept a compromise It was made compulsory 
on evil-doers to offer solatium in money for every crime 
committed, and finally it was made compulsory also upon 
the injured man to accept it when ofiered At this stage 
the right of private revenge had become almost a thing 
of the past It was lawful only after the aggrieved 
individual had demanded, and been refused, compensation at 
the recognized rate 

Various codes formulated intricate rules for determining the 
amounts thus payable Each man had his own money value 
or wei (from the simple freeman, reckoned at 200 shillings, 
up to the prelates and lay nobles, estimated at much higher 
figures) These were the legal values at which each man's 
life was appraised Smaller wrongs could be compensated by 
smaller sums in name of damages, known as lots so much 
for a foot, or an eye, or a tooth The king or other feudal 
lord exacted further payment from the wrong-doer, under 
the name of w^tes, which are sometimes explained as the 
price charged by the magistrate for enforcing payment 
of the wer or lot , sometimes as sums due to the community, 
on the ground that every evil deed inflicts a wrong on 
society in general, as well as upon its victim 

(3) Amercements A third system succeeded This was 
of extreme simplicity and differed widely in many ways 
from the complicated system it superseded It is found 
in full working order very shortly after the Norman 
Conquest, but was still regarded as an innovation at the 
accession of Henry I It is known as the system of 
amercemeDts None of our authorities contains an en- 
tirely satisfactory account of how the change took place. 
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but tbe following suggestions may be hazarded The sums 
demanded from a wrong-doer, who wished to buy himseli 
back into the piotection of the law, and into the community 
of well-doers, became increasingly burdensome He had to 
satisfy the claims of the victim’s family, of the victim’s lord, 
of the lord within whose teriitory the crime had been 
committed, of the church, mayhap, whose sanctuary had been 
invaded, of other loids who could show an interest of 
any soit, and finally of the king as lord paramount It 
became practically impossible to buy back the peace once 
It had been broken The Crown, however, stepped in, and 
offered protection on certain conditions the culprit sur- 
rendered himself and all that he had to the king, placing 
himself “ 'rmsericord'iam Teg%s” and delivering a tangible 
pledge (vadium) as evidence and security of the surrender^ 
Although in theory the wrongdoer put his property 
unreservedly at the king’s disposal, there was a tacit 
understanding that he should receive in return, not only 
a fiee pardon, but also the restoration of the balance of 
his effects, after the king had helped himself to a share 
Such a course, at hist optional, would gradually come 
to be followed with absolute uniformity By-and-by, it 
was assumed that every culprit wished to avail himself 
of this means of escape, and thus the words '' in mercy ” 
were written in court records as a matter of course, after 
the name of every one convicted of a crime 

It IS easy to understand why the Norman kings favoured 
this system, for the Crown thus got whatever it chose 
to demand, while other claimants got nothing Gradually, 
then, the old complicated system of wqu and hoh and wites 
became obsolete and was in time forgotten altogether , the 
system ot amci cements reigned m its stead Strictly speaking, 
tlie man’s life and limbs and all that he had weie at the 
king’s meicy- The Grown, however, found that it might 
defeat its own interests by excessive greed , and generally 

^ Hee Charter of Henry 1 c 8, which however, condemns the whole 
practice among the oihci innovations of the Conqueror and Rufus 

^ Sec Dwdogm (U Bmicm lo, II xvi 
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contented itself with exacting moderate sums Soon, rules 
of procedure were formulated for its own guidance The 
amounts taken in each case were regulated partly by the 
wealth of the offender, and partly by the gravity of the 
offence Further, it became a recognized rule that the 
amount should be assessed by what was practically a jury 
of the culprit’s neighbours , and attempts were also made 
to fix a maximum^ 

Thus a sort of tariff grew up, defining the amoimts to be 
exacted for various offences of most general occurrence 
The Crown and its officials usually respected this in 
practice, but never formally abandoned the right to demand 
more Such payments were known as “ amei cements” and 
were always technically distinguished from fines ” (or 
voluntary offerings) Records, still extant, of the reign of 
John show us that for very petty offences, men were 
constantly placed in mercy ” , for example, for failure to 
attend meetings of the hundred or county court , for false 
or mistaken verdicts , for petty infringements of the king’s 
forest rights, and for a thousand other trivial faults 
Every man who raised an action and failed m it was amerced 
It will be readily understood how important it was that these 
amercements, forming so tempting a source of revenue to 
the exchequer, should not be abused The Charter of 
Henry I (chapter 8) had promised a remedy, drastic 
indeed but of a reactionary and impossible nature He 
there agreed to abolish altogethei the system of amerce- 
ments (then of recent introduction) and to revert to the 
earlier Anglo-Saxon system of bots and wites, already 
discussed This promise, like others, of Henry I was made 
only to be broken ^ 

^ Of Pollock and Maitland, II 511 4 Ihere were, however, exceptions, 
e g Henry II would not accept money payments for certain forest offences 
Mutilation was inflicted See Assize of Woodstock, c 1, and contrast 
Forest Charter of 1217, c 10 

2Cf Pollock and Maitland (II 512), who describe Henry’s promise as “a 
return to the old Anglo Saxon system of pre appointed wites ” In order to 
avoid unnecessary confusion, no mention has been made in the account 
given above of a classification of amercements mto three degrees, which 

Y 
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II Magna Carta and Amercements All classes had an 
interest in this subject, since no one could expect to 
pass through lile (peihaps hardly through a single year) 
without being subjected to one or more amei cements 
Three chapters of Magna Carta accordingly aie occupied 
with remedies Chapter 20 seeks to protect the ordinary 
layman, chapter 21, the barons, and chapter 22, the 
clergy — thus vaguely anticipating the conception of three 
estates of the realm , — commons, nobles and clergy The 
'' third estate is further analysed for the purposes at least 
of this clause, into three subdivisions — the freeman, the 
villein, and the merchant^ 

(1) The amercement of the freeholder The great object 
of the reforms here promised was to eliminate the arbitrary 
element, the Ciown must conform to its own customary 
rules With this object, various safeguards were devised 
to regulate the amercing of freemen {cC) Tor a petty 
offence, only a petty sum could be taken This was nothing 
new the recoids of John’s reign show that, both before and 
after 1215, very small amounts were often taken three- 
pence was a common sum (b) For grave offences, a 

mcreases the obscurity surrounding tbeir origin The DicdogWi de 
ScaceanOy II xvi , tells how (a) for grave crimes, the culprit’s life and 
limbs were at the king’s mercy as well as his property , (h) for less import 
ant offences, his lands were foifeitcd, but his person was safe , while (c) for 
minor faults, his moveable eftects only were at the king’s disposal In the 
last case, the offender was m%*}er%cord%a reqts de pecuma sua ” Thus to 
be “ m mercy ” did not always mean the same thing Further, a villem or 
dependent freeman on a manor might fall m the “mercy” of his lord, as 
well as of the king The records of manorial courts are full of petty 
amercements for petty transgressions of the customs of the manor 
^ hiVOtt Coke (^uond InHt%tute^ p 27) has to confess that for the purposes 
of this chapter at least he must abandon the attempt made elsewhere , 
p 4, and p 45) to bring the villeins into the class of freemen Under the 
plea that the villein was relatively free as against third parties except his 
lord, he claimed for him all the bonehts secured by anticipation in chapter 
1 of the Charter, and he made a special application of the same doctrine in 
connection with the right to gudtcnm parmm secured to all freemen by 
chapter 19 {qv) Heie, howevoi, he is forced to admit the distinction 
between freeman and villein, the founer term being, for the purpose of 
amercements, virtually identified with “ficeholdei ” 
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larger sum might be assessed, but not out of proportion to 
the oiBFence (c) In no case must the offender be pushed 
absolutely to the wall His means of livelihood must be 
saved, to him Even if all other effects of the defaulting 
freeman had to be sold off to pay the amount assessed, he 
was to retain his ancestral freehold (or “ contenement,'’ a 
word to be afterwards discussed) He might, however, find 
himself liable for a large sum which he had to pay off 
by instalments during many years (d) Another clause 
provided machinery for giving effect to all these rules The 
amount of the amercement must be fixed, not arbitrarily by 
the Grown, but by impartial assessors, ‘"by the oath of 
honest men of the neighbourhood ” 

It seems probable that all these provisions were 
declaratoiy of existing usage, that is of the usage of John^s 
reign , but, apparently, a different procedure and one less 
favourable to wrong-doers had been in vogue, so recently as 
the reign of Henry II Amercements had then been 
assessed, not by local jurors but, by the barons of the 
exchequer, who might, however, where arrears were still 
due, revise their own findings of previous years ^ 

The Pipe Roll of the fourteenth year of Henry II ^ shows 
how a certain priest, who m this respect stood on precisely 
the same footing as a layman, had been placed “ m miseri- 
cordiam'' of 100 marks by William fitz John, one of the 
king’s justices, but how that sum was afterwards reduced 
to 40 marks '' per sacramentum vianornm suorum'^ It seems 
a safe inference that, on the priest pleading poverty, the 
question of his ability to pay was referred to local recog- 
nitors with the result stated This priest was subsequently 
pardoned altogether ‘‘because of his poverty” His case 
illustrates how an important change was gradually 
effected Local jurors first assisted, and then superseded, 
the barons of exchequer in assessing the amounts payable as 
amercements This important boon, which transferred the 
decision from unsympathetic Crown officials to the defaulter’s 

^ See note by editors of Dialogm de Scaccai p, 207 

sMadox, I 527 
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own neighbours, was confirmed by Magna Carta to all 
clergy and to all members of the third estate It will be 
shown, in connection with chapter 21, how earls and barons 
lost a similar privilege ^ 

(2) The amercement of the mo chant The provisions in 
favour of freeholdeis were extended to members of the 
trading classes One modification, howevei , had to be 
made In the normal case, the merchant's means of liveli- 
hood were his wares, not his freehold These wares, 
accordingly, were saved to him, not his “ contenement " (if 
he had one) The traders of many favoured towns, how- 
ever, had already gamed special privileges in this as in other 
matters, and these had received a general confirmation from 
chapter 13 of the Great Charter Some boroughs had 
anticipated Magna Carta by obtaining in their own special 
charters either a definition of the maximum amercement 
exigible, or in some cases, by a definition of the amercing 
body Thus, John's Charter to Dunwich of 29 th June, 
1200,^ provides that the burgesses shall only be amerced by 
SIX men fiom within the borough, and six men from with- 
out The capital had special privileges in his Charter to 
the Londoners, Henry I had promised that no citizen %n 
mwT%cord%a jpecumae should pay a higher sum than 100s 
(the amount of his wer)^ This was confirmed m the 
Charter of Henry II, who declaied “that none shall be 
adjudged for amercements of money, but according to the 
law of the city, which they had in the time of King Henry, 
my grandfather”^ John's Charter to London of 17th June, 
1199, also specially referred to this/ and the general 
confirmation of customs contained in chapter 13 of Magna 
Caita would further strengthen it In all probability, it 
covered trivial offences only (such as placed the offender m 
the king's hands (h mmrwrdna ppeoimae) The present 

* Rewei, Law, I 24B (Third Edition) says Upon 

this chapter was af towards framed the writ d( moderata miner teordwi, for 
giving remedy to a party who was excessively amerced ’’ 

® Moiuh Ohartm im, 51 Sec Belfct OhaHtrs, lOS 

Birch, Emtmicai Ohm ter $ of London p 5 ^Ihtd , p 11 
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chapter is wider m its scope, applying to great offences 
as well as to small ones, and embracing merchants every- 
where, not merely the burgesses of chartered towns 

(3) The amercement of the mlle%% The early history of 
villeins as a class is enveloped in the mists which still 
surround the debateable question of the rise of the English 
manor Notwithstanding the brilliant efforts of Mr 
Erederic Seebohm ^ to find the origin of villeinage m 
the status of the serfs who worked for Roman masters 
upon British farms or mllae long before the Teutonic 
immigrations began, an older theory still holds the field, 
namely, that the abject villeins of Norman days were 
the descendants of the free-born ‘^ceorls’’ of Anglo-Saxon 
times On this theory — the orthodox one, and rightly 
so, since it is supported by the greater weight of evidence — 
most of England was once cultivated by free Anglo-Saxon 
peasant proprietors originally grouped in little societies each 
of which formed an isolated village These free villagers 
were known as “ ceorls,'' to distinguish them from the gentry 
or nobility called eorls,” who enjoyed social consideration 
but (so it IS usually argued) no unfair political advantages 
on the score of their noble blood The ceorls '' were 
slowly sinking from their originally free estate during 
several centuries prior to 1066 but the process of their 
degradation was completed rapidly and roughly by the harsh 
measures of the Norman conquerors The bulk of the once 
free peasantry were crushed down into the dependent villeins 
of the eleventh and twelfth centuries 

Whichever theory may be the correct one, the position, 
economic, legal, and political, of the villeins m the thirteenth 
century has at the present day been ascertained with 
accuracy and certainty Economically they were reckoned 
part of the necessary equipment of the manor of their lord, 
whose fields they had to cultivate as a condition of being 
left in possession of acres which had once been, in a more 
real sense, their own The services to be exacted by the 
owner of the manor, at first vague and undefined, were 
^ See English Villa>ge Communitg, passim 
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gradually specified and limited They varied from century 
to century, from district to district, and even from manor to 
manor , but at best the life of the villein was, as a contem- 
porary writer has described it, burdensome and wretched 
{gramter et 'rm^crabihter) Alter his manifold obligations 
were discharged, little time was left him for the ploughing 
and reaping of his own small holding The normal villein 
possessed his portion of land, of a virgate or half virgate in 
e\tent (thirty or fifteen scattered acres) under a tenure 
known as mlUnagvwm, sharply distinguished from the free- 
holder’s tenures, whether of chivalry, ser]eanty, or socage 
He was a dependent dweller on a manor which he dared not 
quit without his master’s leave It is true that he had cer- 
tain rights of a proprietary nature in the acres he claimed 
as his own , yet these were determined, not by the common 
law of England, but by “the custom of the manor,” or vii- 
tually at the will of the lord These lights, such as 
they were, could not be pled elsewhere than before the 
court customary of that manor over which the lord’s 
steward presided with powers wide and undefined Legally 
speaking, the villem was a tenant-at-will whom the lord 
could eject without the interference of any higher tribunal 
than his own Politically, however, the position of the 
villein was peculiar While allowed to enjoy none of 
the privileges, he was yet expected to perform some of the 
duties, of the freeman He attended at the shire and 
hundred courts, acted on juries, and pei formed other public 
functions, thus suffering still further encroachments on the 
scanty portion of time which he might call his own, but 
preserving for a brighter day some vague tradition of 
his earlier liberty The fact that such public duties were 
performed by the villein, lends strong support to those who 
argue in favour of his descent from the old ceorl ” who 
enjoyed all the rights, as well as performed all the obliga- 
tions, of the free Such duties would never have been 
required from a race of hereditary slaves , but it is easy to 
understand how men originally free might be gradually 
robbed of their legal nghts, while left to perform legal 
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duties of a kind so useful to society and to their 
masters 

The words of this chapter of Magna Carta undoubtedly 
extend some measure of protection to villeins Two ques- 
tions, however, may be asked — ^What measure, and from 
what motive ^ Answers are called for, because of the 
importance attached to this clause by writers who claim for 
Magna Carta a popular or democratic basis One thing 
is clear the villeins were protected fiom the abuse of 
only such amercements as J ohn himself might inflict, 
not from the amercements of their manoiial lords , for 
the words used are si inciderint m misericoi diam nostmm 
A villein in the king’s mercy shall enjoy the same con- 
sideration as the freeholder or the merchant enjoys m 
similar plight — his “ wainage,” that is his plough with 
its accoutrements, including possibly the oxen, being saved 
to him What is the motive of these restrictions ^ 
It is usually supposed to have been clemency, the 
humane desire not to reduce the poor wretch to absolute 
beggary It is possible, however, to imagine an entirely 
different motive, the villein was the property of his lord, 
and the king must respect the vested interests of others 
That he might do what he pleased with his own property, 
his demesne villeins, seems clear from a passage usually 
neglected by commentators, namely, chapter 16 of the 
reissue of 1217 Four important words limiting the 
restraints on the king’s power are there introduced — villanus 
(xlteTim quam noster The king was not to inflict absolutely 
crushing amercements on any villeins ''otheo than his own,'' 
thus leaving the villeins on ancient demesne unreseivedly m 
his powei ^ 

It must not be thought, however, that the position of the 
king’s villeins — “ tenants on ancient demesne,” as they were 

1 Thomson, Maqna Gharta, p 202, seems completely to have misunder 
stood this 16th chapter of the reissue of 1217, construing the four inter 
polated words in a sense the Latin will not bear, viz — ‘‘A villein, 
although he belonged to another ” The view here taken of the motive for 
protecting villems is strengthened by the use of the peculiar phrase, 
^^vastxm homimm” in chapter {qv) 
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technically called — was worse than that of the villeins of 
an ordinary unroyal manor On the contrary, it has been 
clearly shown ^ that the king's peasants enjoyed privileges 
denied to the peasants of other lords Magna Carta — that 
bulwark of the people’s rights" — thus left the great bulk of 
the rural population of England completely unprotected 
from the tyranny of their lords in amercements as m other 
things The king must not take so much fiom any lord's 
villeins as to destroy their usefulness as manorial chattels , 
that was all^ 

(4) The difference 'between fines and amercements In the 
thirteenth century these terms were sharply contrasted 
Amercement " was applied to such sums only as were 
imposed in punishment of misdeeds, the law-breaker 
amending his fault in this way He had no option of 
refusing, and no voice in fixing the amount assessed upon 
him ‘"Eine," on the contrary, was used for voluntary 
offerings made to the king with the object of procuring 
some concession in return — to obtain some favour or to 
escape some punishment previously decreed Here the 
initiative rested with the individual, who suggested the 
amount to be paid, and was, indeed, under no legal obliga- 
tion to make any offer at all This distinction between 
fines and amercements, absolute as it was in theory, could 
readily be obliterated m practice The spirit of the re- 
striction placed by this chapter and by the common law 
upon the king's prerogative of inflicting amercements could 
usually be evaded by calling the sums exacted “fines" Eor 
example, the Crown might imprison its victims for an 

* Notably by Professor Vinogradoff m his V%lhinage in England, pamm 
*^Xhe wide gulf which separated the villeux from the fieeman in this 
matter of amorcemcnts is shown by an entry on the Pipe Roll of 16 
Henry II (cited Madox, I S45) Eerhertm Faber dehet ^ marcam pro /also 
damore quern fe<tt ut hher nm nt mUicus A villoin might be heavily 
amerced for merely claiming to be free It is peculiarly difficult to recon 
die any theory of the villem^s freedom with the doctrine of Olanvill, V 
0 who denies to everyone who had been onco a villein the right to 
**wage his law,” even after emancipation, where any third party’s 
interests might thereby be prejudiced 



CHAPTER TWENTY 


34S 


indefinite period, and then graciously allow them to offer 
large payments to escape death by fever or starvation in a 
noisome gaol The letter of Magna Carta was m this way 
strictly observed, since the prisoner was nominally as free 
to abstain entirely from offering as was the king to reject 
all offers until the figure was sufficient to tempt his greed 
Enormous fines might thus be taken , while royal officials 
were strictly forbidden to inflict arbitrary amercements 

With the gradual ehmination of the voluntary element 
the word fine ” came to bear its modern meaning, while 
“amercement” dropped out of ordinary use^ 

(5) Gontenement This word, which occurs in Glanvill^ 
and in Bracton,^ and also (in its French form) in the 
Statute of Westminster, I as well as in Magna Carta, has 
formed a text for many laboured and unsatisfactory ex- 
planations from the days of Sir Edward Coke ^ to our own 
There seems to be no real obscurity, however, since it is 
clearly a compound of “ tenement ” — a word well known as 
an exact technical term of feudal conveyancing — and the 
prefix “ con ” A '' tenement ’’ is precisely what a freeman 
might be expected to have, namely, a freehold estate of 
his own The “ con ” merely intensifies the meaning, em- 
phasizing the closeness of the connection between the 
freeman and his land Any other tenements he had might 
be taken away, without inflicting extreme hardship , but to 
take from him his “ contenement ” — his ancestral lands — 
would leave him poor indeed 

The word occurs, not only m Glanvill and Bi acton, but 
also in several entries on the Exchequer Rolls of Henry III 
and Edward I , collected by Madox,® and by him collated with 
other entries which throw light on the way in which a 
“ contenement ” might be saved to the man amerced Thus 
in 40 Henry III the officials of the exchequer, after 

^Cf %nfraj c 55, which supplements this chapter, providmg for the 
cancellation of all amercements unjustly inflicted in the past, whereas- 
this chapter seeks to prevent the infliction of new ones in the future 
2 IX 8 3 III folio 116 b n Edward I c 6 

® Second Institute, p 27 ® See II 208 9 



346 


MAGNA CARTA 


discussing the case of an offender who had failed to pay an 
amercement of 40 marks, ordered inquiry to be made, '"how 
much he was able to pay the king per anmim, saving his 
own sustenance and that of his wife and children,'' an 
excerpt which illustrates also the more humane side of 
exchequei procedure In 14 Edward I again, the officials 
of that day, when ferreting out arrears, found that certain 
poor men of the village of Doddmgton had not paid then 
amercements in full An inquiry was set on foot, and 
the barons of exchequer were ordered to fix the dates at 
which the various debtors should discharge their debts 
(evidently an arrangement for payment by instalments) 
salvo contenemento 

These illustrations of the actual procedure of later reigns, 
in agreeing so closely with the rules laid down by the 
Great Charter, show how a man's contenement might be 
saved to him without any loss to the Crown Magna Carta 
apparently desires that time should be granted m which 
to pay up debts by degrees Meanwhile, the amerced man 
was not forced to sell such holding (or wares, or wamage) 
as was necessary to maintain him with his wife and family 
Leniency, in the long run, might prove best for all con- 
cerned, the Crown included 


CHAPTEE TWENTY-ONE 

Comites et barones non amercientur nisi per pares suos, 
et non nisi secundum modum delicti 

Earls and barons shall not be amerced except through tbeir 
peers, and only in accordance with the degree of the offence 


The amercement of earh and harons The iarones majo^es^ 
as matter of couise, intended to secure for themselves 
^See Madox, Ibid 
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privileges at least equal with those of the ordinary freeholder 
In assessing their amercements, both the gravity of the 
offence and their ability to pay (as measured by their 
property) would naturally be considered Magna Carta 
mentions only the former criterion — ^it was, indeed, unneces- 
sary to call the king’s attention to the fact that more could 
be taken from their wealth than from the ordinary free- 
holder’s comparative poverty The saving of a contene- 
ment” to them would also naturally be assumed One 
vital difference, however, was distinctly stated The amer- 
cing body was not to be a jury of good men of the locality, 
but a jury of their “ peers ” ^ The barons here asked only 
what was their undoubted right — to have the amount of 
their forfeits determined neither by then feudal inferiors 
(freeholders of their own or of other mesne lords) nor yet by 
Crown officials, but by magnates of their own position and 
with interests in common This was not an innovation 
Mr Pike ^ has shown how, in Richard’s reign, barons were 
not amerced with the common herd at an eyre held at 
Hertford in 1198-9, a list of those amerced was drawn 
up and definite sums were entered after each name, with 
two exceptions, Gerald de Furnivall and Reginald de Argen- 
ton, each of whom was reserved for special treatment “ as a 
baron ” A local jury had evidently on the spot assessed the 
amercements of villeins and ordinary freeholders (in exact 
accordance with the rules of chapter 20) , but the following 
entry was made opposite each of the two barons’ names to 
be amerced at the Exchequer for a disseisin” The Pipe 
Roll of John’s first year shows that this was subsequently 
done^ 

Magna Carta, then, had good precedents for insisting 
that barons ought not to be amerced by the justices of 
eyre m the course of their circuits, but what exactly did 
it mean by demanding amercement "" by their peers ” ^ 
Did this merely mean that a few peers, a few Crown 
tenants, should be present at the exchequer when they 

^ Of infra, under c 39 “ House of Lords, 255 

^ Cited by Pike, Ibid 
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were amerced , or was it a demand for the assembling, 
for that purpose, of a full ccrnimime concihum like that 
defined in chapter 14 ? 

The Crown, in the following reign, placed its own inter- 
pretation on these words, and succeeded m turning into 
a special disadvantage what the baions had insisted on as 
a privilege Bracton^ repeats this chapter verbatim, but 
adds what seems to be an official gloss, qualifying it by 
these words et hoc •pm lai ones de scaccario ml coram ipso 
rege'' Barons, under this interpretation of Magna Carta, 
had their amercements assessed neither by the whole body 
of '' their peers ” in a full council, nor yet by a select jury 
of those peers empannelled in the exchequer for that pur- 
pose, but by royal officials, the barons of exchequer, or 
the justices of King’s Bench Thus the words of the 
Charter were perverted by the ingenuity of the Crown 
lawyers to authorize precisely what they had been originally 
intended to forbid^ 

In the fourteenth century several cases are recorded, in the 
course of which defaulters, in the hope of escaping with 
smaller payments, protested against being reckoned as 
barons For example, a certain Thomas de Furnivall in 
the nineteenth year of Edward II complained that he had 
been amerced as a baron '' to his great damage, and against 
the law and custom of the realm,” whereas he really held 
nothing by barony The king directed the Treasurer and 
Barons of the Exchequer that if it appeared to them that 
Thomas was not a baron, nor did hold his land by barony, 
then they should discharge him of the said imposed amerce- 
ment, provided that Thomas should be amerced according 

^ III, folio 116b 

^ Pike, Home of Lords, 256 7, shows how barons were assessed some 
times— (a) before the barons of exchequer, or (5) before the full King’s 
Council , or (c) at a later date, even before the justices of Common Pleas 
They were never assessed, however, befoio the justices on circuit Is it 
possible that one reason why the name Barones Seaccani was retained as 
the oflhcial title of the four justices who presided over the Court of 
Exchequer was the Crown’s wish to preserve the hetion that these o&cxal 

haroms ” were really peers of the holders of “ baronies ” ? 
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to the tenor of the great Charter of Liberties/' ^ that is to 
say, as a simple freeholder according to the provisions of 
chapter 20 It is clear that Thomas de Purnivall was 
confident that a local jury would amerce him at a lower 
figure than that fixed by the exchequer barons A few 
years earlier the Abbot of Croyland had made a similar 
plea, but without success ^ 

At a later date barons and earls were successful in 
securing by another expedient some measure of immunity 
from excessive exactions They had established, prior to 
the first year of Henry VI , a recognized scale of amerce- 
ments with which the Crown was expected, in ordinary 
circumstances, to content itself^ In the reign of Edward 
IV a duke was normally amerced at £10, and an earl or 
a bishop at 100s ^ 


CHAPTER TWENTY-TWO 

Nullus clericus amercietur de laico tenemento suo, nisi 
secundum modum aliorum predictorum, et non secundum 
quantitatem beneficii sui ecclesiastici 

A clerk shall not be amerced m respect of his lay holding 
except after the manner of the others aforesaid , further, he 
shall not be amerced in accordance with the extent of his 
church benefice 


Amercement of the clergy The churchman wap to 
receive the same favourable treatment as the laymafi in 


1 Madox, I 535 8 

2 See Madox, Ihidt and also Pike, Mouse of Lords, 257 ® See Pikj 

^ Madox, Baroma Anghca, 106, seems to view tkese sums as 

minimum, not a maximum “If a baron was to be amerced for 
trespass, his amercement was wont to be 100s at the least , he 
amerced at more, not at less This, I thmk, was the meaning of t| 
amerc%ater ut haro He adds that a commoner for a similar 
would get off with 10s , 20s , or 40s 
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all respects, and to enjoy one additional privilege In 
proportioning the amercement to the extent of his wealth, 
no account was to be taken of the value of his ‘'church 
benefice ” A sharp distinction is here drawn between la%Gum 
tenementum (or, as the 10th of the Articles of the Barons 
expressed it, Imcum feodum) and l)e%cfic%um ccclesiasticum 
This antithesis between “ lay fee ” and “ alms — that is, 
between lands held by barony, knight's service, or any 
other secular tenure on the one hand, and lands held by 
frankalmoin on the other — was a familiar one in the 
Middle Agesi 

Only the former was to be reckoned in fixing the de- 
faulting clerk's amercement This would leave the bishop 
or abbot exposed to a higher payment proportionate to his 
barony, while exempting the parish priest from any assess- 
ment on account of his rectory and glebe It would 
almost seem that in the normal case the incumbent with 
no wealth but the produce and lents of his benefice would 
thus escape from amercement altogether, yet, if he had 
no lay tenement, he might still have chattels, or might at 
least pay instalments from the annual increase of his 
crops This exemption m favour of those who held lands 
m “ alms " may have proceeded from several possible 
motives Frankalmoin enjoyed many privileges, including, 
m the reign of Henry II , complete immunity from 
the jurisdiction of all secular courts ^ Perhaps the 
Exchequer did not dare to levy contributions upon 
such lands In any view, it would have been mani- 
festly unjust to treat the clerical incumbent as though 
he were the owner in fee simple of the church's 
patrimony 

The word “clerk” was a wide one, including not only 
the ordinary parish priests (whether rectors or vicars) with 
the deacons and those who had taken minor orders, but 

^ See 66 70 and cf Constitutions of Clarendon (c 9), whicli dis 

tinguish Ummmtum pertimm ad e^eemomiam from ad Imcum Jtudwm 

^See Constitutions of Claiendon, Ilnd The Ciown soon withdrew thia 
immunity 
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also the monks and canons regular (whose vows of poverty, 
however, left no loophole for the legal retention by them 
of private property which could require protection) It 
included also the higher clergy, great prelates, bishops and 
abbots, whose status was, however, complicated by their 
ownership of Crown lands Their character of baron 
was often more prominent in constitutional questions than 
that of '‘clerk in holy orders"’ Their treatment in the 
matter of amercements is a case m point ^ There could 
have been no doubt from the first that a bishop "in 
mercy” must submit to have his barony taken into con- 
sideration in fixing his amercement It would almost seem 
that the great prelates were not intended to benefit in 
any way from this exemption Such is the suggestion 
conveyed by a slight alteration effected in the Charter of 
1217, which substitutes for the wider of the 

text the more restricted expression " ecdesiasUca persona ” 
— words which in the thirteenth century denoted the 
parish clergy, and were used much as is the word ' parson ” 
in colloquial speech at the present day 

A certain looseness in the arrangement of the Latin 
words of this chapter, as it originally stood in 1215, seems 
to have suggested the need for improvement Alterations, 
apparently of a verbal nature, were made with some 
evidences of care in Henry’s reissues The " de la%Go tene- 
ment of 1215 was omitted altogether in 1216, but a 
reference to the " lay fees ” of the clergy was reintro- 
duced in 1217, subject to a complete reconstruction of 
the sentence to make it read smoothly, and so avoid 
the possibility of misconception^ 

Pike, House of Lords, 254 

^In its final form it reads ‘‘Nulla eccUstasUca persona ameifCietur 
secundum quant%tatem heneficii sui eccles%ast%c%, sed secundum tenementum 
suum et secundum quanUtatem delicti ” Dr Stubbs, 8el Charters 345, by a 
curious oversight, reads for “tenementum^* the compound “ contenementumf 
for which there seems to be no authority 
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CHAPTER TWENTY-THREE 

Nec villa nec homo distrmgatur facere pontes ad ripanas, 
msi qiu ab antiquo et de jure facere debent 

No community or individual^ shall be compelled to make 
bridges at river banks, except those who from of old were 
legally bound to do so 


The object ot this chapter is obvious , to compel the 
king to desist from his practice of illegally increasing the 
extent of an obligation — admitted as perfectly legal within 
the limits defined by ancient usage — the obligation to keep 
in good repair all existing bridges over rivers John might 
continue to exact what his ancestors had exacted , but 
nothing more So much lies on the surface of the Charter, 
which explains, however, neither the origin of the obligation 
nor the reasons which made John keen to enforce it 

I OT%g%% of the Obl%gat%on to make %dges The 

Norman kings seem to have based their claim to compel 
their subjects to maintain such bridges as were necessary, 
upon an ancient threefold obligation,^ (known as the trvfioda 
necemtas) incumbent on all freemen during the Anglo- 
Saxon period Three duties were^ required of all the 
men of England in the interests of the commonweal 
attendance on the fyrd or local militia , the making of 

word used at first as synouyinous with ‘‘ manor,” came to 

Tb© freely applied not only to all villages, but also to chartered towns 
Evan London was dr sciibed as a vi(la in formal writs ** though 

often loosely used, was the word naturally applied to a feudal tenant 
The version given by Coke (Second ImtituU, p 10) reads ^Utber homo/^ 
which IS also the reading of one MS of the In^peximm of 1297 (25 
Edward 1 ) See Btatnim of the Eeodm, L 114 
^Bee Mot Oiam , 19 Henry III , eited by Moore, History and Law of 
Fish&rm, p S 
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roads, so necessary for military purposes , and the re- 
pairing of bridges and fortifications Gradually, as feudal 
tendencies prevailed, the obligation to construct bridges 
ceased to be a personal burden upon all freemen, and 
became a teiritorial burden attached to certain manors 
or freeholders In other words, it was made a part of the 
services incidental to the feudal tenure of particular estates 
The present chapter, in forbidding the illegal extension of 
this burden to communities or individuals other than those 
who rendered it as part of the services due for their 
lands, seems to be only a particular application of the 
general principle enunciated in chapter 16 The evil 
complained of, however, required special treatment because 
of the prominence into which it had been forced by John, 
who had abused powers vested in his ancestors for national 
purposes, in order to further his own selfish pleasures, in 
a manner so well known to his contemporaries as not to 
require specification in Magna Carta 

II The K%ng's %nteTest %% the Be'pavr of Bridges John's 
motives for making an oppressive use of this prerogative 
must be sought in a somewhat unexpected quarter, in 
the king's rights of falconry, and in his frequent need 
for ready means of crossing rivers in pursuit of his valuable 
birds of prey Whenever John proposed to ride a-fowling, 
with his hawk upon his wrist, he issued letters compelling 
the whole country-side to bestir themselves in the repair 
of bridges in every district which his capricious pleasure 
might lead him to visit Several such writs of the 
reign of Henry III are still extant The exact words of 
these vary somewhat, but a comparison of their terms 
leaves no room for doubt either as to the nature of the 
commands they conveyed or the reasons for issuing them 
Addressed to the sheriffs of such counties as the king 
was likely to visit, at a convenient interval beforehand, 
these letters gave instructions that all necessary steps 
should be taken in preparation for the king's hawking 
The writs contained two commands, an order for the 
repair of bridges, and a prohibition against the taking 

z 
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of birds before the king had enjoyed his sport Both 
points are well brought out in a Letter Close of Henry 
III, dated 26th December, 1234, which directed ''all 
bridges on the rivers Avon, Test, and Itchen to be repaired 
as was wont in the time of King John, so that when 
the lord King may come to these parts, free transit shall 
lie open to him tor ' riviating ’ (ad r%v%andum) upon the 
said nveis'' The writ then proceeded to command the 
sheriff to issue a general prohibition against any one 
attempting *‘to riviate” along the river banks, previous 
to the coming of the king {''ne aliqms T%ma')6 praesumat 
per T%par%as illas antequam rex %lhc mnmt ”) ^ 

The Latin verb, for which to iiviate '' has been coined 
as an English equivalent, has long been the subject of 
misconception, but conclusive evidence has recently been 
adduced to prove that it referred to the medieval sport 
of fowling, that is to the talking of wild birds m sport 
by means of hawks and falcons^ 

These writs prove that the Crown claimed and exercised 
a monopoly of, or at least a preferential right to, this form 
of sport along the banks of certain rivers , and these “ pre- 
served*' rivers were accordingly said to be placed '^in 
defence ” (%n defense), a phrase which occurs in many of 
the writs referred to, as well as in a later chapter of 
Magna Carta ^ 

^ bee Rot Glaus 19 Henry III , cited in Moore, History and Law of 
Fisheries, p 8 

®See Moore, Ibid , 8 16 Two links in the chain of evidence are worthy 
of emphasis — (a) Wilts of 13th November and 1st December, 1234, 
order repair of bridges for the transit of the king ‘'along with his 
birds*’ (nm avibus hui^) (h) A writ of 28th October, 1283, gives aves 
capere as the equivalent of nviare This writ contains a licence to the 
Earl of Hereford “during the present winter season to iiviate and to 
take river fowl of this nature {nviare et aves npanarum hujmmodi capere) 
throughout the rivers Lowe and Frome which are m defence (in defemo) *’ 

^ I e c 47 (O' V ) Any district or object over which the king or 
a private individual had sole rights of any kind to the exclusion of 
the public might apparently be said to be placed in dqfemo m regard 
to the object of such rights In this case, the word “ nviation ” makes 
the object plain 



CHAPTER TWENTY-THREE 


355 


Two distinct hardships were thus imposed on the nation 
by the king's exercise of his rights of falconry, one negative 
and the other positive In the interval between the king's 
intimation and his arrival at the indicated rivers, the 
sport of all other people was interfered with, while the 
obligation to reconstruct otherwise useless bridges was a 
more material burden on every village and individual 
exposed to it A wise king would be careful to use such 
rights so as to inflict on his subjects a minimum of hard- 
ship John, however, knew no moderation, placing ''in 
defence" not merely a few banks at a time, but many 
rivers indiscriminately, including those which had never 
been so treated in his father's day, and demanding that 
all bridges everywhere should be repaired, with the object, 
not so much of indulging a genuine love of sport, as of 
inflicting heavy amercements on those who neglected 
prompt obedience to his commands Great consternation 
was aroused by John's action at Bristol in 1209 when 
he prohibited the taking of birds throughout the entire 
realm of England^ 

Both of these grievances, thus augmented by the policy 
of King John, were redressed by Magna Carta, though 
in different clauses In the present chapter John promised 
not to impose the burden of repairing bridges on those from 
whom it was not legally due ^ Chapter 47, in which he 
agreed to withdraw his interdict from all rivers which 
he had placed ''in defence" during his own reign, and 
also to disafforest all forests of his own creation, was 
entirely omitted in the Charter of 1216,^ but in 1217 
It reappeared in a new position and expressed in different 

^ R Wendover, II 49 (R S ), capturam avium per totam Angham 
interdixit ” 

^Article 11 of the Barons had demanded that no viUa should be 
amerced for failure to make such illegal repairs, thus illustrating at 
once John’s policy, and the point of connection between this provision 
and the immediately preceding chapters which dealt with amercements 

3 It was, however, included among the subjects reserved for further 
consideration in ‘‘the respiting clause” (c 42 of 1216) under the words 
“(ie ripariis et earum custodihus^* Of supra, 169 
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words The provision of the original chapter 47, relating 
to forests, was relegated to the Carta de Foresta, then 
granted for the first time, and the other part of that 
chapter, relating to falconry, was naturally enough joined 
to a clause which redressed another grievance growing 
from the same root Chapter 19 of Henry Ill's Charter, 
in its final form, repeats word for word the terms of the 
present chapter of John, while in chapter 20 Heniy pro- 
ceeds to declare ‘'that no river shall in future be placed 
m defence except such as were in defence in the time 
of King Henry, our grandfather, throughout the same 
places and during the same peiiods as they were wont 
in his day" 

This express prohibition seems to have prevented the 
Crown from extending its prerogatives any further in this 
direction Yet Henry III had ample opportunities of 
harassing his subjects by an inconsiderate use of the rights 
still left to him By issuing wholesale orders affecting 
every preserved river which he had an admitted right to 
put “ m defence," he might inflict widespread and wanton 
hardships In many cases dubiety existed on the question 
of fact as to what banks had actually been “defended” 
by Henry II , and a vague general command which named 
no special rivers left in cruel uncertainty the district 
to be visited Henry III, accordingly, either yielding to 
pressure or m return for grants of money, made im- 
portant concessions After the year 1241, he invariably 
specified the particular river along whose banks he intended 
to sport, and sometimes even announced the exact date 
at which he expected to arrive As no writs appear 
subsequent to 1247, it is possible that he was induced to 
abstain altogether from the exercise of a right which 
inflicted hardships on the people out of all proportion to 
the benefits conferred on the king^ 

The Crown, however, had not renounced its prerogatives, 
md several writs still exist to show that Edward I 
^occasionally allowed his great nobles to share m the royal 
1 Moore, lh%d , 9 
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sport Licences to this efifect were granted in 1283 to 
the Earl of Hereford and to Reginald fitz Peter, and in 
the following year to the Earl of Lincoln On 6th October, 
1373, Edward III by his writ commanded the sheriff of 
Oxfordshire to declare that all bridges should be repaired 
and all fords marked out with stakes for the crossing 
of the king ''with his falcons” during the approaching 
winter season^ 

III Erroneous Interpretations There is nothing astonish- 
ing in the fact that a pastime so passionately followed as 
falconry was in the Middle Ages, should have left its traces 
on two chapters of Magna Carta, the full import of which 
has not hitherto been appreciated by commentators, partly 
from failure to bring both of them together, but chiefly 
because of the too precipitate assumption that the words ad 
rimandum and %n defenso, occurring in writs and charters, 
referred to fishing rather than to fowling^ 

It has been confidently inferred that the framers of 
Magna Carta when forbidding additional banks to be put 
"in defence,” equally as when demanding the removal of 
" weirs ” from non-tidal waters,^ were influenced by a desire 
to preserve public rights of fishing against encroachment 
by the king or by private owners In either case the 
motives were entirely different In the Middle Ages, fishing 
was a means of procuring food, not a form of sport to 
depict John and his action-lovmg courtiers as exponents of 
the gentle art of Isaac Walton is a ridiculous anachronism 
It IS quite true that the value of fish as an article of 
diet led in time to legislation directed primarily to their 
protection , but apparently no statute with such a motive 
was passed previous to 1285^ It is further true that 
in the reign of Edward I it became usual to describe 

^ Moore, Ihid , 12 

2 The Mvrror of Justices is cited as first suggesting this See Moore, 
Ihid , 12 16, where the gradual development of the error is traced Coke, 
Second Institute, 30, was misled by the Mirror, and he has in turn misled 
others ®Cf vnfrd, under c 33 

* This was 13 Edward I , stat 1, c 47, cited Moore, Ibid , 173 
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rivers, over which exclusive nghts of fishing had been 
established by riparian owners, as being %n de,fmm^ but 
rivers might be ''preserved” for more pm poses than one 
From Edward’s reign onwards, however, rights of fishing 
steadily became more valuable, while falconry was super- 
seded by other pastimes Accordingly a new meaning was 
sought for provisions of Magna Carta whose original motive 
had been forgotten So early as the year 1283 the words 
of a petition to the king in Parliament show that " fishing ” 
had been substituted for "hawking” in interpreting the 
prohibition referred to m chapter 47 of John’s Charter 
In that year the men of York complained that Earl 
Eichard had interfered with their rights of fishing by 
placing vh defenso the rivers Ouse and Yore, a proceeding 
they declared to be "against the tenor of Magna Carta 
This error, the first appearance of which thus dates from 
1283, has been accepted for upwards of five hundred years 
by all commentators on Magna Carta The credit for dis- 
pelling it is due to Mr Stuart A Moore and Mr H S 
Moore in their History and Law of Fishoi les, published in 
1903 


CHAPTEE TWENTY-FOUE 

Nullus vicecomes, constabularius, coronatores, vel alii 
ballivi nostn, teneant placita corone nostre 

No sheriff, constable, coroners, or others of our bailiffs, 
shall hold pleas of our Crown 


The mam object of this provision is beyond doubt men 
accused of crimes must be tried before the king’s judges 
and not by local magistrates of whatsoever kind The 
innocent looked confidently for justice to the representatives 

p 6 ^Ih%d, p 16 
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of the central government , while they dreaded the jurisdic- 
tion of the less responsible oj0&cials resident in the county — 
local tyrants whose harshness had earned them a hearty 
and widespread hatred The sheriffs and castellans 
thoroughly deserved their bad reputation, for the records 
of the age overflow with tales of their cruelties and illegal 
oppressions It ought not to be forgotten, however, that 
if this chapter contains a condemnation of the local ad- 
ministration of justice, it testifies, at the same time, to the 
comparative purity of the justice dispensed by the king’s 
own judges So far there is no difficulty , but some 
differences of opinion exist as to the exact bearing of 
this provision on certain points of detail 

I Pleas of the Crown All litigations tended to be 
distinguished into two kinds, royal pleas and common pleas, 
according as the interests of the Crown were or were not 
specially involved This classification has already been 
discussed in connection with chapter 1 7, which sought to 
regulate the procedure in common pleas The present 
chapter concerns itself only with ‘"pleas of the Crown,” 
a phrase which had even in 1215 considerably altered 
its original meaning In the eleventh century it had 
denoted all royal business, whether specially relating to 
legal procedure or not, embracing all matters connected 
with the king’s household or his estates, with the collection 
of his revenue, or the administration of his justice, civil as 
well as criminal Gradually, however, the usage of the 
word altered in two respects, contracting in one direction, 
while expanding in another It ceased to be apphed to 
financial business and even to non-criminal, judicial busi- 
ness, and it was thereafter reserved for criminal trials 
held before the king’s judges This process of contraction 
had been nearly completed before the accession of John 
Another tendency, however, in an opposite direction had 
been for some time m progress , the distinction drawn in 
early reigns between petty trespasses, which were left in 
the province of the sheriff, and grave offences, which alone 
were worthy of the king’s attention, was being slowly 
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obliterated ^ The royal couits steadily extended the sphere 
of their activity over all misdeeds, however trivial, until the 
whole realm of criminal law fell under the description of 

pleas of the Crown 

In the reign of John this process of expansion was far 
from complete the words then, indeed, embraced grave 
criminal offences tried in the king's courts, but not the 
numerous petty offences, which were still disposed of in the 
sheriff s tourn or elsewhere ^ 

North of the Tweed the same phrase has had a com- 
pletely different history in modern Scots law its 
connotation is still a narrow one, and this is a direct 
result of the slow growth of the Scottish Crown in 
authority and jurisdiction, in notable contrast to the 
rapidity with which the English Crown attained the 
zenith of its power The kings of Scotland failed to 
crush their powerful and unruly vassals, and consequently 
the pleas of the Scottish Crown, exclusively reserved for 
the High Court of Justiciary, formed a meagre list — 
the four heinous crimes of murder, robbery, rape, and 
arson The feudal courts of the Scottish nobles long 
preserved their wide jurisdiction over all other offences 
When the heritable jurisdictions were at last abolished, 
m 17’48, mainly as a consequence of the rebellion of three 
years previously, the old distinction, so deeply rooted m 
Scots law, still remained The sheriff court had no cog- 
nizance, until late in the nineteenth century, over the four 
crimes specially reserved for the king's judges^ Thus in 
Scotland the historic phrase pleas of the Crown" is, 

^Traces of it may be found as late as the reign of Henry 11 See 
Glanvill, I c 1 

^ Tbe gradual triumph of royal justice over all rivals m the sphere of 
criminal is thus symbolized by the extension of the phrase pleas of 
the Grown, which can be traced through a series of documents— e g (a) the 
laws of Cnut, (h) Glanvill, I co 1, 2, and 3 , (c) the Assizes of Clarendon 
and Northampton , (d) the ordinance of 1194 , and (e) the present chapter 
of Magna Carta 

® The Onminal Procedure (Scotland) Act, 1887 (50 and 51 Victoria, c S5) 
gave him jurisdiction over three of them 



CHAPTER TWENTY-FOUR 361 

even at the present day, confined to murder, robbery, 
rape, and fire-raismg, while to an English lawyer it 
embraces the entire realm of criminal law 

II Keep%ng and TTy%ng Criminal Pleas The machi- 
nery for bringing criminals to justice, as organized by 
Henry II, was somewhat elaborate For our present pur- 
pose, it may be suflS.cient to emphasize two important stages 
in the procedure An interval had always to elapse 
between the commission of a grave crime and the formal 
trial of the criminal, since it was necessary to wait for the 
coming of the itinerant justices, which only took place at 
intervals of about seven years Meanwhile, preliminary 
steps must be taken to collect and record evidence of 
offences, which might otherwise be lost The magistrate 
responsible for these preliminary steps was said to keep ’’ 
the pleas {custodire placita) — that is, to watch them or 
prevent them from passing out of mind while waiting 
the coming of the justices who would formally '‘hold” 
or " try ” or determine ” the same pleas {placita') e or 
Tiahere or Unere jplacita) 

Before the reign of John, not only had the fundamental 
distinction between these two stages of procedure been 
clearly grasped, but the two functions had been entrusted 
to two distinct types of royal officials The local magis- 
trates of each district "kept” royal pleas, while only the 
justices who represented the central government could 
"hold” them The process of differentiation was accele- 
rated towards the close of the twelfth century in con- 
sequence of the jealousy with which the Crown regarded 
the increasing independence of the sheriffs The elaborate 
instructions issued in 1194 to the justices whom Arch- 
bishop Hubert Walter was despatching on a more than 
usually important visitation of the counties contain two 
provisions intended to keep the growing pretensions of 
the sheriffs within due bounds ^ 

They were expressly forbidden to act as justices within 

1 See Forma procedendv %n placitis corome regzs, cc 20 and 21, cited iix 
Sel Charters, 260 
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their own counties, or, indeed, in any counties in which 
they had acted as sheriffs at any time since Richard's 
coronation ^ 

It is safe to infer that the '"trying" of royal pleas 
was the province from which in particular the shenft 
was thus excluded Even with regard to the "keeping” 
or preliminary stages of such pleas the sheriff was by 
no means left m sole command The justices received 
instructions^ to cause three knights and one clerk to be 
chosen in each county as " custodes placitorum coronae ” It 
IS possible that these new local officers, specially entrusted 
with the duty of "keeping” royal pleas, were intended 
rather to co-operate with than to supeisede the sheriffs m 
this function, but in any view the sheriffs had no longer a 
monopoly of authority in their bailiwicks Magistrates, to 
be afterwards known as coroners, were thenceforward asso- 
ciated with them in the administration of the county ^ 

The ordinance of 1194 seems to have settled subseq^uent 
practice in both respects Sheriffs, while still free to 
punish petty offenders on their own authority, in their 
hall-yearly tourns or circuits, allowed the coroners to " keep ” 
royal pleas, and the justices to " try ” them 

Public opinion of the day strongly approved both rules, 
yet John condoned and encouraged irregularities, allowing 
sheriffs to meddle with pleas of the Crown, even when the 
coroners were not present to check their arbitrary methods,^ 
and allowing them to give a final judgment on such pleas, 
involving, mayhap, loss of life or limb to those found 
guilty, without waiting the arrival of the J ustices ^ Such 

1 me?, c 21 ^Ihd,o 20 

^The Forma procedendz of 1194 is usually considered the earliest distinct 
reference to the office of coroner Dr Gross, however {History of Office 0 / 
OoroneTf 1892, and Meet Oases from Coroners^ Molls, 1896), claims to have 
found traces of their existence at a much earlier date Prof Maitland 
remains unconvinced {ISng Hist Mev , VIII 7S8, and Pollock and Mait 
land, I 519) 

* This IS bhe inference to be drawn from the 14th of the Articles of the 
Barons 

® This IS the inference to be drawn from c 24 of Magna Carta 
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deviations from the normal course of procedure could be 
no longer tolerated Magna Carta accordingly, in this 
first of a series of chapters directed against the misdeeds 
of sheriffs and other local magistrates, forbade them to 
interfere in this province 

III The Intention of Magna Carta The barons, m 
this matter as in so many others, were merely demanding 
that the Crown should observe strictly and impartially the 
rules which it had laid down for its own guidance caprice 
must give way to law Sheriffs must not, with or without 
the king’s connivance, usurp the functions of coroners , 
nor must sheriffs and coroners together usurp those of 
the king’s justiciars The opposition leaders naturally 
associated these two irregularities together, and may even 
have assumed that expressly to abolish the one implied, 
with sufficient clearness, an intention to abolish the other 
also Such a supposition would explain a peculiar dis- 
crepancy between the Articles and the Charter, m its 
final form, which it is otherwise difficult to account for 
While Article 14 demanded redress of one specific grievance, 
Magna Carta granted redress of an entirely different one 
The earlier document, neglecting the distinction between 
keeping ” and '' trying ” pleas, simply requires that coro- 
ners (whose comparative popularity is explained by their 
appointment in the county court) should always be associated 
with the sheriff when he meddles in any way with pleas of 
the Crown The Charter is silent on this subject , but 
forbids sheriffs and coroners, whether acting separately or 
together, to “ try ” or finally determine pleas of this descrip- 
tion These two provisions are the complements of each 
other Magna Carta would thus seem to be here incomplete 

The prohibition against sheriffs trying pleas of the Crown 
was repeated in all reissues of the Charter , and, although 
not perhaps strictly enforced in Henry’s reign, soon became 
absolute Under Edward I it was interpreted to mean 
that no one could determine such pleas unless armed with 
a royal commission to that effect , ^ and the commission 
^ See Coke, 8e>cond Institute^ 30, and authorities there cited 
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would take the form either of gaol delivery, of trailhaston, 
or of oyer and terminer^ 

IV An Erwneom V%m Hallam seems to have mis- 
understood the object aimed at by this provision Com- 
menting on the corresponding chapter of Henry's Charter of 
1225, he declares that the '' criminal jurisdiction of the 
Sheriff is entirely taken away by Magna Charta, c 17"^ 
This IS a complete mistake both before and after the 
granting of the Charter, the sheriff exercised ciiminal juris- 
diction, and that of two distinct kinds Along with the 
coroners, he conducted preliminary enquiries even into pleas 
of the Crown, while in his tourn (which was specially 
authorized to be held twice a year by chapter 42 of the 
very Charter quoted by Hallam) he was completely re- 
sponsible for every stage of procedure in regard to trivial 
offences He heard indictments and then tried and punished 
petty offenders in a summary manner^ Several statutes of 
later reigns confirmed, even while regulating, the authority 
of the sheriff to take indictments at his tourns,^ until this 
jurisdiction was transferred, by an act of the fifteenth cen- 
tury, to the justices of peace assembled in Quarter Sessions^ 
All that Magna Carta did was to insist that no sheriff or 
local magistrate should encroach on the province reserved 
for the royal justices, namely the final trying " of such 
grave crimes as had now come to be recognized as “ pleas of 
the Crown The Charter did not even attempt to define 

^ B'or explanation of these terms, see supra, c 18 

®Sce Middle Ages, II 482, n 

^ Cf Stephen, History of Gnmincd Law, I 83 The mistake made by 
Hallam and others may have been in part the result of their neglecting the 
important modihcation undergone by the phrase “pleas of the Crown 
between 1215, when it was still confined to a few specific crimes of special 
gravity, and the present day, when it has become synonymous with the 
whole held of criminal law 

^ E g H Kdward I c 13, and 1 Edward III , stat 2, c 17 

8 1 Bdwaid IV c 2 

8 Contrast Coke, Second Institute, 32, who seems to suggest that one effect 
of Magna Carta was to take from the sheriff a jurisdiction over thifts 
previously enjoyed by him 
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what these were, leaving the boundary between great and 
small offences to be settled by use and wont In all this, 
it was simply declaratory of existing practice, making no 
attempt to draw the line m a new place ^ 

V Local Magistrates under John The urgent need of 
preventing the petty tyrants who controlled the administra- 
tion of the various districts from exercising jurisdiction 
over the lives and limbs of freemen can be abundantly 
illustrated from the details furnished by contemporary 
records of the ingenious and cruel oppressions they con- 
stantly resorted to Ineffectual attempts had indeed been 
made more than once to restrain their evil practices, as in 
August, 1213, when directions were issued from the Council 
of St Alban’s commanding the sheriffs, foresters, and 
others, to abstain from unjust dealing,^ and, again, some two 
months later, when John, at the instance of Nicholas of 
Tusculum, the papal legate, promised to restrain their 
violence and illegal exactions ^ Little or nothing, however, 
was effected in the way of reform , and Magna Carta, in 
addition to condemning certain specified evils, contained 
two general provisions, namely, chapter 45, which indicated 
what type of men should be appointed as Crown ofBcials, 
and the present chapter, which forbade local magistrates to 
encroach on the province of the king’s justices These 
local magistrates are comprehensively described under four 
different names ^ 

^ Br Stubbs, Qomt JS%st , I 650, thinks that the proposals of the Articles 
and Charter indicated a tendency towards judicial absolutism, only curbed 
by the growth of trial by jury Yet the barons in providing against the 
sheriff's irregularities had certamly no intention to enhance the royal 
power The attitude of the insurgents in 1215 suggests rather that the 
sheriffs had now become instruments of royal absolutism to a greater ex 
tent than the king's justices themselves The problem of local government 
had thus assumed a new form (cf supra, p 20) Edward I , mdeed, deftly 
turned this chapter to his own advantage, arguing that it cancelled all 
private jurisdiction over criminal pleas previously claimed by boroughs or 
individuals See Coke, Second Institute, 31, and cases there cited 

2 See supra, p 34 ® See W Coventry, II 214 5 

^Abuses by sheriffs and other bailiffs contmued to be rife after 1215 as 
before it Many later statutes afford graphic illustrations of the oppressive 
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(1) The sheriff No royal oflScer was better or more 
justly hated than the sheriff The chapter under discussion 
affords strong evidence alike of his importance and of the 
jealousy with which his power was viewed The very 
briefest sketch of the origin and growth of the office is all 
that IS here possible Long before the Conquest, in each 
shire of England, the interests, financial and otherwise, of 
the kings of the royal house of Wessex had been entrusted 
to an agent or man of business of their own appointing, 
known as a scu-gercfa (or shire-reeve) These officers were 
continued by the Norman monarchs with increased powers 
undei the new name of vice comites ^ It is an illustration of 
the tenacity of the Anglo-Saxon customs and names that 
this Latin title never took root, whereas the old title of 
sheriff continues to the present day 

It IS true that in England during the Anglo-Saxon period 
the chief power over each shire or group of shires had been 
shared among three ofiScers — the bishop, the earl, and the 
sheriff The bishop, by the natural differentiation of 
functions, soon confined his labours to the spiritual affaiis 
of his diocese , while the deliberate policy of the Conqueror 
and his successors relegated the earl to a position of dignity 
altogether severed from the possession of real power Thus 
the sheriff was left without a rival within his shire Eor a 
period of at least one hundred years after the Norman Con- 
quest he wielded an excessive local authority as the sole 
tyrant of the county He was not indeed irresponsible, but 
it was difficult for his victims to obtain the ear of the dis- 
tant king, who alone was strong enough to punish him The 
zenith of the sheriffs power, however, was passed m the 
twelfth century, and before its close changes had been intro- 
duced with the view of checking his abuses Henry II 

conduct they sought to control In 1275 Edward found it necessary to 
provide ** that the sheiifls from henceforth shall not lodge with any person, 
with more than h%e or six horses , and that they shall not gueve religious 
men nor others, by often coming and lodging, neither at their houses nor at 
their manors See Statute of Westminster, c 1, confirmed by 28 
Edward I , atat % c 13 
mpra,pp 17 20 
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frequently punished his sheriffs for their misdeeds, and 
removed them from office 

It has already been explained how in 1194 the sheriff’s 
powers were further restricted, while new officers were 
appointed in each county to share the authority still left to 
him To the very next year (1195) is usually traced the 
origin of the justices of the peace, who gradually took over 
the chief duties of the sheriff until they had practically 
superseded him as the ruling power m the county In 
Tudor days a new rival appeared in the Lord Lieutenant, 
then first appointed in each shire to represent the Crown m 
its military capacity, and particularly to take ovei command 
of the militia of the county The fall of the sheriff from 
his former high estate was thus gradual, although finally 
most complete From presiding, as he did in his golden age, 
over all the business of the district — financial, administrative, 
military, and judicial — the sheriff has become, in England at 
the present day, a mere honorary figure-head of the county 
executive A high sheriff is still chosen annually by King 
Edward for each county by pricking at random one name 
out of a list of three leading land-owners presented to him 
for that purpose by the judges The gentleman on whom 
this sometimes unwelcome dignity is thrust is still nominally 
responsible during his year of office for the execution of all 
writs of the superior Courts within his county, for returning 
the names of those elected to serve in the House of Com- 
mons, and for many other purposes , but his responsibility is 
chiefly theoretical All the real duties of his office are now 
performed in practice by subordinates What really remains 
to him IS an empty and expensive honour, usually shunned 
rather than courted In Scotland and America the sheriff 
also exists at the present day, but his position and functions 
have m these countries developed in very different direc- 
tions In Scotland, in opposition to what has happened in 
England and America, the sheriff has remained emphatically 
a judicial officer, the judge of an inferior court, namely, the 
local court of his shire, known as the Sheriff Court ” He 
has thus retained intact his judicial functions, to which 
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such nommal adimnistrative duties as still remaiu to him 
are entirely subordinate In the United States of America, 
on the contrary, the sheriff is a purely executive official, 
possessing perhaps more real power, but notably less honour 
and social distinction than fall to the lot of the English high 
sheriff The duties of his office are sometimes performed 
by him in person , he may even set out at the head of the 
pos^e coimtahos in pursuit of criminals Three completely 
different offices have thus sprung from the same constitutional 
root, and all three are still known by one name in England, 
Scotland, and America respectively 

(2) The constable Portions of certain counties were 
exempted, partially or entirely, from the sheriffs bailiwick, 
and placed under the authority of specially appointed 
magistrates Thus districts afforested were administered 
by forest wardens assisted by verderers who excluded the 
sheriffs and coroners , while royal fortresses, together with 
the land immediately surrounding them, were under the 
sole command of officers known indifferently as castellans 
or constables ^ The ofhces of warden of a particular forest 
and warden of an adjacent royal castle were frequently 
conferred on the same individual Indeed, chapter 16 of 
the Forest Charter of Henry III seems to use the term 
‘‘castellans'’ as the recognized name of forest wardens, 
whom it forbids to hold “pleas of the forest,” although 
they may attach or “keep” them (with the co-operation 
of the verderers), and present them for trial before the 
king’s emissaries when next sent to hold a forest eyre — 
thus offeimg a complete parallel between procedure at 
“ forest pleas ” and that prescribed by the present chapter 
for ordinal y pleas of the Crown ^ 

The name constable is an ambiguous one, since it has 
at different periods of history been applied to officers of 

X Those localities were completely independent of the ordinary executive 
authorities of the county , m addition, partial exemption from the 
sheriffs control was enjoyed by (a) chartered boroughs and (6) holders 
of franchises 

®Of e 48 
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extremely different types The king’s High Constable, a 
descendant of the horse-thegn of the Anglo-Saxon kings, 
was originally that member of the royal household who 
was specially responsible for the king’s stables At a 
later date, he shared with the Earl Marshal the duties 
of Commander-in-chief of the king’s armies The name 
of constable was also used in a wider sense to designate 
other and subordinate royal ministers It came to be 
applied to commanders of small bodies of troops, whether 
in castles or elsewhere At a later date the word lost its 
warlike associations, and was used in connection with the 
duties of watch and ward A constable was a person 
specially entrusted with enforcing order in his own locality 
Thus each hundred had its high constable and each village 
its petty constable in the fourteenth and fifteenth centuries ^ 
These various officials were thus, at different dates, all 
designated by a name usually, at the present day, confined 
to ordinary members of the police force 

The word as used in Magna Carta had not yet lost 
its military character, but denoted the castellan who 
commanded the troops which garrisoned a royal castle^ 
Such an office was one of great trust , and correspondingly 
wide powers were conferred upon its holder The warden 
of a castle held an important military command, and acted 
as gaoler of the prisoners confided to the safe-keeping of 
his dungeons He had authority, under certain ill- 
defined restrictions, to take whatever he thought necessary 
for provisioning the garrison — a privilege, the exercise of 
which frequently led to abuses, guarded against by chapters 
28 and 29 of Magna Carta, where they are discussed 
under the head of purveyance He had also, to a limited 
extent, judicial authority Not only did he try pleas for 

1 See H B Simpson in English Historical Eeview, X 625, and authorities 
there cited 

^ The evidence collected by Coke, Second Institute, 31, conclusively 
proves the identity of these two offices See also Bound, Ancient 
Charters No 55, where Richard I m 1159 speaks of constahvlaria 
cmtelh Lincolniae ” 
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small debts to which Jews were parties, but he enjoyed 
a jurisdiction ovei all petty offences committed within the 
precincts of the castle, analogous to that of the sheriff 
within the rest of the county This power of trying and 
punishing misdemeanours was not taken away by the 
Great Chartei, and was confirmed by implication m 1300 
by a statute which directed that the constable of Dover 
Castle should not hold within the castle gate foreign ” 
pleas of the county which did not affect “the guard of 
the castle”^ It is not known at what date the judicial 
powers of constables fell into disuse , but they still acted 
as gaolers at a much later period In the reign of Henry 
IV complaint was made that constables of castles were 
appointed justices of the peace, and imprisoned m one 
capacity the victims whom they had unjustly condemned 
in another This practice was put down by statute 
in 140 3 

It would seem that at an earlier period the constable 
sometimes acted as a deputy-sheriff Chapter 12 of the 
Assize of Northampton provided that when the sheriff was 
absent the neaiest oahUllanii^ might take his place in 
dealing with a thief who had been arrested His mtei- 
ference outside his own precincts must, however, have been 
xegarded with great jealousy, and the coroners, after their 
appointment in 1194, would naturally act as substitutes 
during the sheriffs absence 

(3) The The coroners of each county, alter 

their institution in 1194, seem to have shared with the 
sheriff most of the powers of which the latter had previ- 
ously enjoyed a monopoly The nature of their duties is 
explained by the oath of office sworn m the same words 
for many centimes, “ ad (nostod%(%da m qme pertinent ad 
coronam^' Their duty was to guard rojal interests 
generally , and then “ keeping ” ot royal pleas was 

^See Arficuit miper imtm, 28 l^ldward I c 7 

5 Henry I\ c 10 Coke, Samid IndUntef 10, relates, as m. 
ladioation of the authonty and pietensions of these constables, that they 
had seal® of then own ** with their portiaituro on horseback ” 
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merely one aspect of this wider function Besides attach- 
ing” those suspected of crimes — ^that is, receiving formal 
accusations and taking such sureties as might be necessary, 
it was their duty to make all such preliminary investiga- 
tions as might throw light on the case when the formal 
trial was afterwards held , they had, for example, to 
examine the size and nature of the victim’s wounds in 
a charge of mayhem^ They were required, in particular, 
to keep a watchful eye on all royal property, being respon- 
sible for the safe-keeping of deodands, wrecks, and treasure 
trove They had also to appraise the value of all chattels 
of criminals forfeited to the king When felons took 
refuge in sanctuary, it was the coroner who arranged for 
their leaving the country on forfeiting all that they had 
They also kept a record of those who had been outlawed, 
and received appeals ” or private accusations of criminal 
charges ^ 

Magna Carta forbade the coroner to determine the 
pleas of the Crown, but, even after 1215, he sometimes 
did justice upon felons caught red-handed, whose guilt was 
self-evident without trial An act of Edward I ^ accurately 
defined his duties, empowering him to attach pleas of 
the Crown and to present criminals to the justices for 
trial, but forbidding him to proceed further alone 

The coroner’s functions, originally so wide and varied, 
have been gradually narrowed down, until now there is 
practically only one duty commonly associated with his 
ofi&ce, namely, the holding of an inquest on a dead body 
where there are suspicious circumstances ^ In addition 
to this, however, he is still responsible for treasure-trove 

^See Bracton, f 122 b 

^In 1197, Eichard’s Assize of Measures appointed six cu8tod%eMes in 
each county and town These were coroners over a limited class of 
offences, viz , the use of false weights and measures Of infra, under 
c 35 

^Statute of Westminster, I c 10 

^Cf Coke, Second Institute, 31, “ In case when any man come to violent 
or untimely death, super visum corporis ” 
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or valuables found buried in the ground, and he is also 
competent to act generally as the substitute of the sheriff 
in case of the latter’s illness or absence during his year 
of office 

(4) The bmhfs The mention by name of three classes 
of local officers is supplemented by the addition of an 
indefinite word sufficiently wide to cover all grades of 
Crown officials The term '"bailiff” may be correctly 
applied to every individual to whom authority of any sort 
has been delegated by another It would, in the present 
instance, include the assistants of sheriffs and constables, 
the men who actually served writs, or distrained the goods 
of debtors , and also generally all local officials of every 
description holding authority directly or indirectly from the 
Crown The district over which his office extended was 
called his bailiwick,” a term often applied to the county 
considered as the sphere of the sheriffs labours 


CHAPTER TWENTY-FIVE 

Omnes comitatus, hundrede, wapentakii, et trethingic, smt 
ad antiquas firmas absque ullo incremento, exceptis dominicis 
manenis nostris 

All counties, hundreds, wapentakes, and trithmgs (except 
our demesne manors) shall remain at the old rents, and 
without any additional payment 


This pio^ision also was directed against the shenfls, and 
shows a praiseworthy determination to get to the root of 
the disease, instead of merely attacking the symptoms 
The rents at which the counties (or parts of them) were 
farmed out to the sheriffs must no longer be arbitranly 
raised, but were to remain at the old figures which had 
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become stereotyped from long usage To understand how 
such increases would injuriously affect the inhabitants of the 
county, some explanation is necessary Centuries before the 
Norman Conquest, the long process had been already com- 
pleted by which England had been gradually mapped out 
into shires on lines substantially the same as those which 
still exist Each county had been further subdivided into 
smaller districts known as “ hundreds ” m the south, and as 
wapentakes in the Danish districts of the north , while 
intermediate divisions existed, exceptionally, in some of the 
specially large counties such as York and Lincoln, each 
of which had three “ trithmgs or ridings 

In commenting upon chapter 24, it has been already 
explained how the Anglo-Saxon kings entrusted their 
interests in each shire to an officer called a sheriff, and how 
a similar officer under the Norman kings became practically 
the chief magistrate and local judge in the county His 
financial duties, however, long remained the most 
important William I and his successors had greater 
pecuniary interests in the English counties than their Anglo- 
Saxon forerunners ever had, and the sheriffs were their 
agents in collecting all rents and other dues Even before 
the Conquest, however, the sheriff of an ordinary county had 
ceased to be a mere intermediary, who lifted the king^s 
rents and paid over, pound by pound, the yearly varying 
sums he might receive He had become a firmarius he 
bought for a yearly rent the right to collect and appropriate 
to his own uses the various revenues of the county The 
Crown got only the exact sum stipulated for, known as the 
firma com%tatm , while the balance, if any, remained with 
the sheriff That officer was liable, on the other hand, 
for the sum agreed on, even when the annual yield fell 
short of his anticipations In plain words, the sheriff 
speculated in the returns, and it was his business, by 
fair means or foul, to make sure of a handsome surplus 
Authorities differ as to the exact list of items purchased 
by the slump sum known as fiima com%tatus , but undoubtedly 
the two chief sources of revenue embraced were the profits 
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oi justice dispensed in the local courts, and the rents 
and returns from the various royal manors in the 
county 

William I sharply raised the amounts of all these farms 
for his own benefit, and his successois endeavoured, when- 
ever possible, to increase them still further Now it might 
seem at first sight that these additional burdens concerned 
exclusively the Crown and the sheriff, but such was by no 
means the case The sheriff took care to pass on the burden 
primarily falling upon him to the shoulders of those who were 
subject to his authority When the king exacted more 
from the sheriff, the latter in turn increased the pressure on 
the inhabitants of his county or group of counties His 
rule tended always to be oppressive, but his unjust fines and 
exactions would be doubled at times when the amount of 
the prmd had recently been raised 

Under the vigilant rule of Henry II some measure of 
relief was obtained by the shires from the misdeeds of 
their local tyrants, since that far-seeing king knew that 
his own best interests called for a curtailment of the 
pretensions of the sheriffs He punished their excesses, 
and frequently deprived them of office Under John the 
sheriffs had a comparatively free hand to oppress their 
victims, for he entered into a tacit alliance with them, in 
order that the two tyrants (the heads of the central and 
the local government respectively) might together fleece the 
men of the county more effectually In addition to the 
fixed annual rents in name of firma which had again 
become stereotyped, John extorted an additional lump pay- 
ment called either an %ncTeme74%m or by various other 
names, and allowed the shenfls to inflict new seventies 
in order to recoup themselves for their additional outlay^ 

Of Mias Notgalo {John LacUand^ p 214) who explains that the Ciown 
elaimed a share of the ahouda^ ever increasing surplus, and ‘‘this was done, 
not by putting the fcrin at a lughei figure, but by charging the sheriff with 
an iwlditional lump sum undei the title of (remenfum^ or, m Joluds time, 
prqfimum ” But this practice was by no means an innovation invented 
by John Henry II often exacted such extra payments tinder the name 
of ** germma ” Thus in F%pe Moll Henry II (p 11) the Shenff of Norfolk 
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Magna Carta made no attempt to abolish, the practice of 
farming out the shires, but forbade alike the increase of the 
farm and the exaction of an mc'^ementum 

If this reform benefited the men of the counties in their 
dealings with the sheriffs, it also gave the sheiiffs an unfair 
advantage over the exchequer The total value of the 
various assets included in the firma coTYiitatus had greatly 
increased in the past, and would probably continue to 
increase in the future Therefore, it was absurd to bind the 
Crown by a hard-and-fast rule which would practically make 
a present of this future unearned increment ” to the 
sheriff It belonged of right to the Crown , and the ex- 
chequer had increasing need of supplies to meet the 
increasing duties of the central government To stereotype 
the firma to be paid in return for a constantly increasing 
revenue was unfair to the Crown ^ It is thus easy to 
understand why this chapter was entirely omitted in 1216 
and in subsequent reissues The Articuh sup&r cartas, on 
the other hand, while conceding to the counties the right of 
electing their own sheriffs, reaffirmed the principle of J ohn^s 
Charter, declaring that neither the bailiwicks and hundreds 
of the king, nor those of great lords ought to be put to farm 
at too high rates The evil, however, continued under a 
new form , sheriffs, while only paying a moderate farm them- 
selves, sublet parts of their province at much higher rates, 
thus appropriating the increment denied to the exchequer, 
while the bailiffs who had paid the increase could not “ levy 
the said ferm without doing extortion and duress to the 
people’'^ Three successive acts prohibited this practice, 
declaring that hundreds and wapentakes must either be kept 

and Suffolk paid 200 marks under that name The method adopted was 
practically to set up the office of sheriff to auction The highest suitable 
bidder obtained the post, and the amount of the successful bid was 
entered at the exchequer as a gersuma 

iCf Sir James Ramsay, Ang&v%n Empire, 476, who describes this pro 
vision as “an impossible lequirement ” Dr Stubbs’ paraphrase is not 
entirely happy “the ferms of the counties and other jurisdictions are 
not to be increased ” See Gonat Hist I 575 
“These are the words of the Statute of 1330, cited below 
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in the sheriffs own hands, or sublet, if at all, at the old 
fixed farms only ^ 

One exception to the scope of its own provisions was 
delibeiately made by Magna Carta — ^an exception of an 
important and notable nature , the demesne manors of 
the Crown were deliberately left exposed to arbitiary 
incre<ises of their annu<il rents The towns in this respect 
were practically in the same position as the demesne manors 
It IS true that many of them had received separate charters 
fixing the amounts annually payable under the name of 
farm (Jiima bmg% in their case), and that all such charters 
received a general confirmation in chapter 13 of the 
Great Charter, but the Crown could probably evade these 
promises by applying the name of increment '' to any 
additional payments desired, or, if that were objected to, 
might still resort to an arbitrary tallage,” the right to 
extort which had not been taken away by Magna Carta 
The money was as good to the Crown under one name as 
under anothei ^ 


CHAPTER TWENTY-SIX 

Si aliquis tenens de nobis laicum feodum monatur, et 
vicecomes vel balhvus noster ostendat litteras nostras 
patentes de sumrnonicione nostra de debito quod defunctus 
nobis debuit, liceat vicecomiti vel ballivo nostro attachiare 
et mbreviare catalla defuncti, inventa in laico feodo, ad 
valenciam illius debiti, per visum legalium hominum, ita 
tamen quod nichil mde amoveatur, donee persolvatur nobis 
dobitum quod clarum fuerit, et residuum lelinquatur exocu- 
toribus ad faciendum testaincntum defuncti, et, si nichil 
nobis debeatur ab ipso, omma catalla cedant defuncto, salvis 
uxori ipsius et puens lacionabihbus partibus suw 

II any one holding of us a lay fief shall die, and our sheriff 
or baihff shall exhibit our letters patent of summons for a 

iSee4Bdwardra c ir> , 14 Bdward III c 9 and 4 Henry IV c 5 
® Of pp 278 80 
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debt which the deceased owed to us, it shall be lawful for our 
sheriff or bailiff to attach and catalogue chattels of the deceased, 
found upon the lay fief, to the value of that debt, at the sight 
of lawful men, provided always that nothing whatever be 
thence removed until the debt which is evident ^ shall be fully 
paid to us , and the residue shall be left to the executors to 
fulfil the will of the deceased , and if there be nothing due 
from him to us, all the chattels shall go to the deceased, 
saving to his wife and children their reasonable shares 


The primary object of this chapter was to regulate the 
procedure to be followed in attaching the personal estates of 
Crown tenants who were also Crown debtors Incidentally, 
however, it thiows light on the general question of the right 
of bequeathing property 

I The Nature of the Gh%erance When a Crown tenant 
died it was almost certain that arrears of one or other of 
the numerous scutages, incidents, or other payments due to 
the Crown remained unpaid The sheriff and the bailiffs of 
the district where the deceased’s estates lay were in the 
habit of seizing everything they could find on his manor 
under the excuse of securing the interests of their royal 
master They attached and sold chattels out of all pro- 
portion to the sum actually due, and after satisfying the 
Crown debt, a large surplus would often remain in the 
sheriff’s hands which it would be exceedingly difficult for 
the relatives of the deceased freeholder to force him to 
disgorge 

Magna Carta here sought to make such irregularities 
impossible for the future by carefully defining the exact 
procedure to be followed in such circumstances The 
sheriff and his bailiffs weie forbidden to touch a single 
chattel of a deceased Crown tenant, unless they came armed 
with a legal warrant in the form of royal letters patent 
vouching the existence and the amount of the Crown debt 
Even after exhibiting a wairant in proper form, the officers 
only allowed to attach as many chattels as could 

1 Cf the use of the phrase “ a liqmd debt ” in Scots law 


were 
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reasonably be considered necessary to satisfy the full value 
of the debt due to the exchequer , and everything so taken 
must be carefully inventoried All this was to be done '' at 
the sight ol lawful men/' respectable, if humble, neighbours 
specially summoned for that purpose, whoso function it was 
to form a check on the actions of the sheriff’s officers generally, 
to pi event them from appiopnatmg <inything not included 
m the inventory, to assist in valuing each article and to see 
that no more chattels were distiained than necessary A 
saving clause protected the inteiests of the Crown by for- 
bidding the removal from the tenant’s fief of <iny of the 
chattels, even those not so attached, until the full <iscer- 
tamed amount had actually been paid to the exchequer 
The Crown’s preferential claims remained over everything 
on the manor until the debt was extinguished Only after 
that had been done, could a division of the estate take place 
among the deceased man’s lelatives or those m whose favour 
he had executed a Will 

These provisions should be read in connection with the 
terms of chapter 9,^ which jnovided that diligence foi Grown 
debts must proceed against personal estate befoie the debtor’s 
freehold was distrained, and laid down other equitable rules 
applicable alike to the case of a deceased Crown debtor and 
to that of a living one 

II The Right fa Bigueath The mam interest of this 
chapter lies, however, for the historian of law and institu- 
tions, in quite a different direction , to him it is valuable 
foi the light incidentally thrown on the limits within 
which the right of making Wills was recognized in 1216 
The early law of England seems to have had great 
difficulty in deciding how fax it ought to acknowledge the 
claims made by owners of property, both real and personal, 
to direct its destination after death Various influences 
were at work, prior to the Norman Conquest, to make the 
development of this branch of law illogical and capricious* 

^ Of what is there said of the sheriffs oppressions and the attempts made 
to put an end to them 

^ The subject m exhaustively discussed by l^oHock and Maitland, II Sl‘2 S51 
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Of the law of bequests in the twelfth century, however, 
it IS possible to speak with greater certainty, definite 
principles had by that time received general recognition 
All testamentarj rights over land or other real estate 
(so far as these had ever actually existed) were now 
abolished, not, as has sometimes been maintained, in the 
interest of the feudal lord, but rather in the interests of the 
expectant heir^ Thus the right to devise land had been 
absolutely prohibited before the end of the twelfth century 
Many reasons contributed to this result For one thing, it 
had become necessary to prevent churchmen from using 
their influence to wring bequests of land from dying men, to 
the impoverishment of the rightful heir, and to the 
destruction of the due balance between Church and State, 
already menaced by the rapidly accumulating wealth of the 
various religious orders 

Churchmen, in compensation as it were for the obstacles 
thus opposed to their thirst for the land of the dying, made 
good then claim to regulate all Wills dealing with personal 
estate , that is money, goods, and chattels They claimed 
and obtained for their own courts the right to exclusive 
jurisdiction over all testamentary provisions, now, of 
course, competent in respect of personal estate only The 
Courts Christian ‘‘proved'’ Wills, (that is, usurped the 
right to determine whether they were really valid acts of 
the departed or not) and also superintended their adminis- 
tration In particular they had control over the “executors” 
who were originally the friends to whom the deceased had 
made known his wishes as to the distribution of his money 
and chattels on his death The Church Courts ensured 
that the executors loyally earned out these intentions, 
and prevented them from appropriating to their own uses 
what had been entrusted to them for the good of the 
deceased's soul In John’s reign, however, the Crown and 
its officers interfered alike with the rights of testators to 
make Wills and the rights of the bishop of the diocese 
to supervise the distribution Not only did the sheriffs 

^ See Pollock and Maitland, II 324 
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find pretexts to help themselves , but John seems to have 
maintained that Wills were not valid without his consent, 
which had, as usual, to be paid for Such, at least, is the 
inference to be drawn from the existence of writs granting 
licences to make a Will, or confirming one that had been 
made^ The king’s inteiference in this province seems, 
however, to have been regarded as an entirely illegal en- 
croachment 

In strict law, rights of testation, though prohibited (imad 
land, were recognized quoad personal estate It must not, 
however, be supposed that the testator was at liberty to 
divide or “ devise ’’ all his money and chattels The reason- 
able claims of wife and childien must first be respected, 
and only the free balance, after satisfying these, could be 
distributed It was long before any exact rule was 
established for determining the amount of these '‘reason- 
able” claims Much could be said for an elastic rule which 
allowed the proportion of personal estate falling to wife and 
children to vary with the circumstances of each case , but 
this vagueness had one grave ob]ection , it inevitably led to 
friction and family quariels Magna Carta in this respect 
simply confirmed existing practice, and made no attempt at 
definition During the thirteenth century, however, the 
lawful shares of wife and children were definitely fixed by 
the English common law, and that, too, at exactly the same 
proportions of the entire personal estate as are recognized to 
the present day by the law of Scotland Where a Scots 
testator dies leaving wife and children, his moveable or 
personal estate is regaided as falling naturally into three 
equal parts, known as the widow’s part, the bairn’s part, and 
the dead’s part, respectively It is only witli the last 
mentione<l tliird of his own moveables that ho can do as ho 
likes If he disposes of the rest, wife and children may 
claim their legal lights and “break the Will” Where a 

^ Oa loth August, 1109 [Niw I 7a) John confirmed the testament 

of Archbishop Hubert Walter , and on 22nd July, 1202, (Ibid , I 86) h© 
granteil permission to his mother, the dowager Queen Eleanor, to make a 
Will 
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wife survives but no children, or mce mrsa, the division is 
into two equal portions Magna Carta recognises a similar 
threefold or twofold decision, and contains a clear acknow- 
ledgment of what Scots law to the present day quaintly 
describes as “ the dead’s part ” It was only the residue of 
the deceased’s chattels after claims of wife and children had 
been satisfied, which was “to fall to the deceased,” and 
which IS also spoken of as the portion of personal estate 
left to the executors “ to fulfil the testament of the 
deceased ” This portion was appropriated “ to the use of 
the dead ” that is, his executors, under the guidance of the 
Church Courts, would use it for the salvation of his soul 
The deceased might either have given specific directions, or 
have left full powers to his executors (frequently church- 
men) to make the division for charitable and religious 
purposes according to their own discretion Part might go 
to needy relations, or to the poor of the district , part to 
endow religious houses , and part in masses for his eternal 
welfare 

Long subsequent to the thirteenth century, the laws of 
England and Scotland as to the rights of succession of wife 
and children seem to have remained identical but, while 
Scots law IS the same to the present day, recognizing still 
the widow’s pis rdictae and the children’s Ug%hm, the English 
law has, by slow steps, the details of which are obscure, 
entirely changed The rule which acknowledged the 
children’s right to one third of the personal estate was 
gradually relaxed, while the testator became sole judge 
what provision he ought to make for his sons, until at last 
a purely nominal sum of money was all that was required 
Finally the power to bequeath personal estate has (in sym- 
pathy with exaggerated modern conceptions of the sacred- 
ness of rights of “ property ”) expanded to such an extent 
that a father may leave his children entirely penniless , and 
the law will not interfere The law of England, at the present 
day, does not compel him to leave his son or daughter even 
the proverbial shilling The phrase “ to cut off a son with 
a shilling,” which still lives m popular usage, may possibly 
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perpetuate a now forgotten tradition oi an intermediate 
stage of English law, where some provision, however 
inadequate, had to be made, if the Will was to be allowed 
to stand ^ 


CHAPTER TWENTY-SEVEN 

Si aliquis liber homo mtestatus clecesseiit, catalla sua 
per manus propmquorum parentum et amicoriim suoriim, 
per visum ecclesie distribuantur, salvis unicuique debitis 
que defunctus ei debebat 

If any freeman shall die intestate, his chattels shall be 
distiibuted by the hands of his neatest kinsfolk and ftiends, 
under the supervision of the chunh, saving to every one 
the debts which the deceased owed to him 


Here the Great Chaiter proceeds to remedy an evil 
connected with %%testat( succession, a natural sequel to the 
subject of t( state succession John was made to pro- 
mise that he would not sei/e, as forfeit to his exchequer, 
the chattels of men who had neglected to make a will 
In the Middle Ages all classes of men, good and bad 
alike, exhibited an extreme horror of dying intestate 
Several causes contributed towards this frame of rnmd 
Churchmen, from motives not unmixed, diligently incul- 
cated the belief that a dying man's duty was to leave 
part at least of his personal estate (the only property 
over winch the law allowed him powers of disposal) for 
religious and charitable objects The bishop or priest, 
who had power to give or withhold extreme unction to 

rmsaiic of 1216 maken xxo altoriitKm hwo, but that of 1217 onute 
pwm,” thus protecting the wife% ‘^xeasonablo portion ** bat not that 
of 1^0 ion« The wordi omitted were rtstcired in 1225 It was probably a 
mere oleneid error 
«FoUoek and Maitkad, II. m 



CHAPTER TWENTY-SEVEN 383 

the sinner who had confessed his sms, was in a peculiarly 
strong position to enforce his advice upon men who believed 
the Church to hold the keys of heaven Thus, every man 
on his death-bed had powerful motives for making his 
will in such form as the Church approved Motives of 
a more worldly kind urged him m the same direction 
If he died intestate, a sci amble for his personal effects 
would undoubtedly result Many powerful claimants were 
leady to compete In G-lanvilTs day, for example,^ every 
feudal lord claimed the goods of his intestate vassals 
Such demands were difficult to defeat, although Bracton,. 
at a later date^ declared them to be illegal, at least in 
cases of sudden death Then, the kinsmen — rich and poor 
relations — had certain rights never very clearly defined 
The Church, too, stood ready, with claims judiciously 
vague, which might be expanded as occasion required 
It arrogated, at the ver} lowest, the right to distribute 
the dead maffs chattels for the good of his soul, and 
there are instances when a strong-minded bishop or abbot 
insisted on such a distribution, although the deceased had 
died unrepentant, leaving no wilP 

Prelates allowed themselves hberal discretion in regard 
to “ the dead’s part ” over which they thus assumed 
control Something might go to the poor, but much 
would naturally be spent on masses for the departed soul, 
while a portion might openly be retained as a recom- 
pense for trouble expended in this pious cause The 
king was another competitor for the goods of those who 
left no will, and attempts were made at various times 
to treat intestacy, more especially in the case of clerks, 
as a cause of forfeiture^ Eor our present purpose it is 

iVII c 16 60 b 

3 This course was taken in 1197 by Abbot Samson, whose deeds are 
portrayed for us by Jocelyn of Brakelond to the delight of Thomas Carlyle 
See Past and Present, passim Cf also Pollock and Maitland, II 355 

4 See Pollock and Maitland, II 354 Examples are readily found 
“When Archbishop Roger of York died m 1182, Henry II enjoyed 
a windfall of £11,000, to say nothing of the spoons and saltcellars 
Pollock and Maitland, I 504 
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unnecessary to discuss whether this claim was founded 
on the royal prerogative or on the i3ghts of the kmg m 
his capacity either as overlord or as patron of vacant 
sees^ 

This chapter of Magna Carta was directed against all 
such pretensions of the Ciown or its ofhoials Whoever 
else might get these windfalls, Kmg John must not com- 
pete So much IS cle<ir 5 some sort of compiomise was, 
further, made between the two most likely claimants 
Magna Carta provided for a friendly co-opeiation between 
the deceased's kinsmen and the Chiuch in distributing 
the residue of the intestate's personal estate, after satisfy- 
ing all preferential claims of ci editors, wives, and children 
This chaptei, although afterwaids struck out of all reissues 
of the Charter, seems to have been obseived m practice^ 
Apparently, however, the light of the kinsfolk to share 
the control with the (Uiurch gradmilly receded into the 
backgroun<l, while the (Jourts Christian assumed complete 

n?.oyal prcK)gati\<s m the twelfth antury were still clastic and 
midcfined Henry II used them freely, but on the whole fairly His 
sons stretched every doubtful claim to its utmost limits The Crown 
was the legal heir of all Jews (ef e 10) and apparently of all Christian 
usurers as well, at least of such as dud unrepentant (See Pollock 
and Maitland, II 486, and authorities then cited ) It is interesting 
m this connection to note that the making of a will was looked on 
as a ne<‘es8aiy condition of a usurer’s repentance (See Dudotjua de 
HmamiOi 224 5, nn ) The king, furthei, took the goods of all who 
died a felon’s death (ef o 32) and of men who committed suicide 
(itself a felony) John, so we may infer from Magna Caita, went 
further, and appiopnatod the chattels of all xnieatates Were* there any 
pieeedents fiom his father’s reign for this wulei claim? Madox (I 146) 
cites an tntry fxom the Pip^ Mh of 1172, leeording 60 marks elue 
the exehe*ciuei as the value of the chattels of an intestate, and, two 
years lateu, mention is mwle de ptenme^ (hUeherti qiu ohnt %nteMaim 
Thei# 18 nothing to show wlmther such men were, oi weie not, usuiers 
The Pope was another competitor for the peiwmal estates of intestate 
clerks In 12^46, he issued an edict making this demand ’Eyen Henry 
III {dependent and ally of Home as he was) protested, and the edict 
was witMiawn (Bee Pollock and Maitland, 11 157 ) 

®Of Pollock and Maitland, II 355 **This clause, though it was 
deliberately withdrawn, seems to have settled the law ’* 
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authority in all cases of intestacy, so much so, that 
churchmen had frequently to be reminded that they were 
only the dead man’s administrators, and not entitled to 
appropriate the goods to their own uses 

Tt IS easy to understand the motives which, in 1216 , 
]ed those responsible for the government of the young 
Henry III to withdraw this provision of Magna Carta The 
Crown had then need of all the money it could get, and 
so long as the uncertainty of the law allowed a scramble 
to take place for the goods of intestates, the king could 
not be asked to stand aside with his hands tied by a 
clause of Magna Carta He would take his chance with 
the other claimants It was the Church, however, and 
not the Crown, which finally secured the prize ^ 


CHAPTER TWENTY-EIGHT 

Nullus constabularius, vel alius ballivus noster, capiat 
blada vel alia catalla alicujus, nisi statim inde reddat 
denarios, aut respectum mde habere possit de voluntate 
venditoris 

^This chapter should be compared with a corresponding provision m 
the Charter of Liberties granted by Henry I William Rufus, like 
John, had evidently helped himself freely to the chattels of mtestates 
Henry I (c 7) made what seems to be merely a partial renunciation 
of this right where the deceased had been prevented ‘‘by arms or 
infirmity” from making his will, his relations and vassals might dis 
tribute his goods for him Are we to infer that Henry reserved the 
right to seize them m all other events’ Stephen, in his second or 
Oxford Charter (cf supra, p 121 and appendix), clearly and unambigu- 
ously resigned all such rights, as far as the property of churchmen was 
concerned 81 vero morte preoccwpatus fmr%t, pro salute amme ejus ecclesie 
consiho eadem fiat distnhutio He also confirmed full rights of making wills 
to churchmen We have already seen that his successors did not observe 
these provisions (See swpra, pp 383 4, and also Pollock and Maitland, 
1 503) 
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No constable or other bailiff of ours shall take corn 
or other provisions from any one without immediately 
tendering money therefor, unless he can have postponment 
thereof by permission of the seller 


This chapter is the first of several which redressed abuses 
springing from one root, namely, the exercise of the royal 
right of purveyance by the various agents of the local 
government 

I Purvey aTice General The Norman and Angevin 

kings of England were compelled by their administrative 
duties and induced by the pleasures of the chase to move 
their courts constantly from district to district During 
these royal progresses the difficulties must have been great 
of finding sufficient food for the enormous retinues surround- 
ing the king in times of peace, and for his armed levies 
in time of war It was to the interests of the community 
as a whole that the work of government and of national 
defence should not be brought to a stand-still for want 
of supplies No opposition was made when the king 
arrogated to himself the privilege of appropriating, under 
fair conditions, such necessaries as his household might 
require Such a right, not unlike that en]oyed in modern 
times by the commander of an army encamped in an 
enemy's country, was allowed to the kings of England in 
their own land in times of peace, and was known as the 
prerogative of purveyance^ Unfortunately, the conditions 
under which supplies might be requisitioned were left 
vague the privilege was therefore subject to constant 
abuse In theory it was always spoken of as merely a 
nght of pre-emption , the provisions seized were to be paid 
for at the market rate but practice tended to differ lament- 
ably from theory In the absence of a neutral arbitrator 
to fix the value of the goods, the unfortunate seller was 
often thankful to accept any pittance offered by royal 

BlMkstOM, OmimmAarm) 1 287, for au oftiu-quoted defuntioa 
of putvoyimeft. 
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officials, who might subsequently indeed charge a higher 
rate against the Crown Payment was often indefinitely 
delayed or made not in coin but in exchequer tallies, “ a 
vexatious anticipation of taxation,” since these could only 
be used in payment of Crown dues What was worse, in 
the hurry of the moment, the king’s purveyors often omitted 
the formality of paying altogether 

Magna Carta did not abolish purveyance, and placed no 
restrictions whatever upon its use for the legitimate and 
original purpose of supplying the king’s household Some 
slight attempt to control its exercise was made sixty years 
later in the Statute of Westminster I , but without pro- 
ducing much effect ^ The grievances connected with pur- 
veyance continued throughout four centuries as a fertile 
source of vexation to the people and of friction between 
parliament and the king An attempt, made by the House 
of Commons to induce James I to surrender this pre- 
rogative for a suitable money grant, ended in failure, with 
the abandonment of the abortive treaty known as ‘'the 
Great Contract ” In the general re-settlement of the 
revenue, however, at the Restoration, purveyance and pre- 
emption, which had fallen into disuse during the Common- 
wealth, were abolished^ Yet in the following year a new 
statute^ virtually revi\ed one branch of the right under 
essential modifications when royal progresses were neces- 
sary in the future, warrants might be issued from the 
Board of Green Cloth, authorizing the king to use such 
carts and carriages as he might require, at a fair rate 
of hire specified in the Act of Parliament 

II Branches of Pitrveyance restricted by Magna Oarta A 
practice toleiated in spite of its burdensome nature because 
of its absolute necessity, when confined to its ongmal pur- 
pose of providing for the needs of the king’s household, 
became intolerable when claimed by every castle-warden, 
sheriff, and local bailiff for his own personal or ofiacial 
needs The annoyance and hardships inseparable from such 

1 3 Edward I c 32 ® 12 Charles II c 24, ss 11 12 

3 13 Charles II e 8 
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arbitrary interference with the rights of private property 
were thus increased tenfold, while ample discretionary 
authority was vested in a class of officials least qualified to 
use it, unscrupulous foreign adventurers hired by Jolm to 
intimidate the native population, responsible to no one save 
the king, and careful never to issue fiom their strongholds 
except at the head of their reckless soldiery The (treat 
Charter contained a few moderate provisions for checking the 
abuses of purveyance as an instrument of local administration 

(1) Th& ;pTovis%omng of castles Commanders ol for- 
tresses were left perfectly free by Magna Carta to help 
ihemselves to such corn and other supplies as they deemed 
necessary for their garrisons Immediate payment, however, 
must be made in current com (not in exchequer tallies) for 
everything they requisitioned, unless the owner, on whom a 
compulsory sale was forced, consented to postpone the date 
of payment The Charter of 1216 made a slight modifica- 
tion in favour of castellans Payment for goods taken from 
inhabitants of the town where the castle was situated might 
be legally delayed for three weeks, a term extended in 1217 
to forty days Such relaxation was perhaps necessaiy to 
meet the case of a warden with an empty purse called on to 
provide against an unexpected siege or other emeigency, 
but the peaceful townsmen, over whose dw(*llings the dark 
walls of a feudal stronghold loomed, would not prove 
creditors who pressed unduly for payment Under Henry's 
Charters, as under that of John, immediate payment had to 
be tendered to owners of goods who lived elsewhere than m 
this neighbouring town ^ 

(2) The Tequ%s%t%o%mg of hams and eark The pro- 
visions of chapter 30, modified m auhsequent 

iThe Statute of Westminster I (3 Mwarcl f o 7) no 

constable or castellan from henceforth taka any prise or likct thmg of any 
other than of such as be of their town or castle, and that it be |w.ni oltn 
agreement made within forty days, xf it be not ancient prise t<i th« 
king, or the castle, or the lord of the castle,** and further ptti\ided fe M} 
that purveyors taking goods for the kmg*s use, ot for agarriiow, and «|ipro 
pnating the price received therefor from the ex< he<|Ufir, ihoulrl b« lk$hh m 
double payment and to imprisonment during the king’s 
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sought to prohibit sheriffs from exacting compulsory cartage 
fiom tlie property of freemen 

( The approprmUon of tvmhei The succeeding chapter 
confined the king and his oflicers to the use of such wood 
as they could obtain from the royal demesnes ^ 

III Bramlm of Fmveyance not mentioned %n Magna 
Carta A wide held was left alike for the use and the 
abuse of this prerogative, after due effect had been given to 
these model ate provisions In addition to the constant 
friction kept up through many centuries by its employment 
as a means of supplying the wants of the king's household, 
two minor aspects of purveyance came into special promi- 
nence in later history 

(1) Thi ^(qmshfhon of for (ul lahom Hallam points out 
that the king's rights of pre-emption over such goods as he 
recpured were extended, by analogy, to his subjects' labour 

Thus IMward III announces to all sheriffs that William 
of Walsingham had a commission to collect as many 
painters as might suffice for "our works m St Stephen's 
chapel, Westminster, to be at our wages as long as shall be 
necessaiy * , and to arrest and keep in prison all who should 
refuse or be refractory, and en]oni8 them to lend their 
assistance Windsor Castle owes its massive magnificence 
to labourers impressed from every part of the kingdom 
There is even a commission from Edward IV to take as 
many workmen in gold as were wanted, iind employ them at 
the king's cost upon the trappings of himself and his house- 
hold"® Perhaps, howevei, such demands did not form a 
branch of puiveyance at all, but were merely instances of 
illegal royal encroachments 

( 2 ) Bdtetmg of mUlinh m pnvate homes This practice, 
which may be eonsidcied a branch of purveyance, has 
always been peculiarly abhorrent to public opinion in 
England It is as old as the reign of John , for when that 
king viated York m 1201 he compkmed bitterly that the 
citi 2 :ens neither came out to meet him nor provided for the 

^ For see under ee dO and SI 

MMk Agu, III Ml 
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wants of his crossbow-men His threats and demands for 
hostages were with difficulty turned aside by a money pay- 
ment of £100^ Charles I made an oppressive use of this 
branch of what seems to have been once a peifectly legal 
prerogative, punishing householders who opposed his un- 
popular measures by quartering his dissolute soldiery upon 
them, a practice branded as illegal by the Petition of Right 
in 1628 2 


CHAPTER TWENTY-NINE 

Nullus constabularius distringat aliquem militem ad 
dandum denarios pro custodia castri, si facere voluerit 
custodiam illam in propria persona sua, vel per ahum 
probum hominem, si ipse earn facere non possit propter 
racionabilem causam, et si nos duxerimus vel miserimus 
eum m exercitum, erit quietus de custodia, secundum 
quantitatem temporis quo pei nos fuerit m exercitu 

No constable shall compel any knight to give money m 
lieu of castle guard, when he is willing to perform it in 
his own person, or (if he himself cannot do it from any 
reasonable cause) then by another responsible man Further, 
if we have led or sent him upon mihtaiy service, he shall be 
relieved from guard in proportion to the time dunng which 
he has been on seivice because of us 


Castle-guard, or the liability to serve in the garrison of a 
royal fortress, formed part of the feudal obligations of the 
owners of certain freehold estates This seiviee was some- 
times due m lieu of attendance m the army, more usually the 
tenant who owed garrison duty owed knighPs service as well ^ 
^ See Motvit de oUattn 1 Clmrk« I c 1 

® See the examples collected m Pollock and Maitland, I 257 Ho# alio 
xn Motul% de ohlatm et Jimbm, 107, how m 1200 Kalph do Bmdel offered 
John 40 marks and a palfrey to bo relieved of ‘‘ the custody of the work of 
the castle of Gnmsby ” 
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It was probably this duplication of duties that prevented 
castle-guard from hardening into a separate tenure ^ 
The nght to enforce these obligations was naturally 
entrusted to the constables of the various castles whose 
duty it was to keep their garrisons at their full strength 
John, however, preferred to commute personal service of 
castle-guard for money payments (analogous to the scutage 
paid in lieu of knight’s service), and to man his feudal 
towers with soldiers of fortune rather than with rebellious 
Englishmen Castellans were, therefore, in the habit of 
demanding money oven from those who offered personal 
service What was worse, when the freeholder had fol- 
lowed John on distant service, he was mulcted m a money 
payment because he had not stayed at home to perform 
garrison duty during the same peiiod Both forms of 
this abuse were absolutely forbidden in 1215 In certain 
circumstances, however, this prohibition would have de- 
pnved the king of what was equitably due to him Suppose 
he had granted two hefs to the same tenant — one by simple 
knight’s seivice, the other by castle- ward A double hold- 
ing implied double service , the tenant could not in fairness 
plead that the service of one knight rendered abroad 
operated as the full discharge of the services of two knights 
due from his two separate fiefs Castle-guard must in 
such a case be performed by an efficient deputy, or else the 
usual compensation be paid The reissue of 1217 amended 
John’s Chart(>r to this effect Service with the aimy abroad 
operated as a discharge of castle-guard at home, but not 
where the tenant owed two services for two distinct fiefs® 

’ Of supra, p 70 

fmU) jno quo Jicit serinrum tn exirntu Thia variation m the 
charter of 1217 seems to ha\o oscsped llj iStuhbs’ attention 800 iideet 
Chartfrs, 14(5 



392 


MAGNA CAETA 


CHAPTEE THIKTY 

Nullus vicecomes, vel bcallivus nostei, vel aliquis alius, 
capiat equos vel oarectas alicu]U8 liben hommis pro canagio 
faciendo, nisi de voluntate ipsms liben hommis 

No sherift oi bailiff of ours, oi any other person, shall 
take the horses or carts of any freeman for transport duty, 
against the will of the said freeman 


The Charter here returned to the subject of purveyance, 
one branch of which it practically abolished, except as 
affecting villeins No carts or hoises belonging to a free- 
man were to be requisitioned by any sheriff oi bailiff for the 
use of the Crown without the owner's consent , that is to 
say, they could not be requisitioned at all The clause, 
however, was carefully limited to freemen, the infeience is 
plain, that the horses and implements of villeins were left at 
the disposal of the Crown without leave asked oi price paid 
for their use The relative chapter of the reissue of 1216 
practically restored this branch of purveyance , consent of 
the owner, even when a freeman, need not be obtained, 
provided hire was paid at the rates sanctioned by ancicuit 
custom Those rates, however, were definitely stated, 
namely, lOd jper d%em for a cart with two horses, and Is 2d 
for one with three ^ Thus the prerogative, though restoic^d, 
was not to be abused 

In 1217 it was again slightly restricted in favour of tlie 
upper classes No demesne cart of any ‘‘paison'* 
t%ca peno%a\ or knight, oi lady, could be requisitioned by 
the baiMs The demesne" carts were, of coukiO, tlioBC 

’•The rate fixed by Charles II c 8, fox the hire of a%rtn oi mrrhgm 
requisitioned by the king, was 6d poi mile This hire mtliided tix mm^ 
or alternatively two horses and four oxen, to eath vehicle 
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that belonged to the owner of the manor as opposed to the 
carts of the villeins Here again we have evidence of care 
to make it clear, if not that villeins were to have no part or 
parcel in the benefits of the great Charter, at least that their 
lights, if they had any, could not stand against the more 
important rights of the Crown Yeomen and small fiee- 
hohlers weie also left exposed to this annoying form of 
interference Abuses continued Purveyors would occa- 
sionally lay hands on all available horses and caits in the 
countryside — far more than they lequired — choosing peihaps 
the season of harvest or some equally busy time The 
owners, who urgently required them for their own purposes, 
would pay ransom money to regain possession Edwaid I 
enacted that perpetrators of such deeds should be '^grievously 
punished by the marshals,'' if they were membeis of his 
household, and therefore amenable to the summary lurisdic- 
tion of his domestic tribunal, or, if not members, then they 
should pay treble damages and suffer imprisonment for 
forty days ^ 


CHAPTER THIRTY-ONE 

Nec nos nec ballivx nostn capiemus alienum boscum 
ad castia, vel alia agenda nostra, msi per voluntatem 
ipsms cujus boscus ille fuent 

Neither we nor our bailiffs shall take, for our castles or 
for any other work of ours, wood which is not ours, 
against the will of the owner of that wood 


Purveyance of timber growing elsewhere than on royal 
estates is here prohibited in absolute terms In marked 
contrast with the limited restnctions placed upon otlier 

^ Be© i Edward 1 c 12 
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branches ot purveyance, this branch is taken away, not 
merely from local ofibcials, but from the king himself^ 
There was an obvious reason for greater stnngency in 
this case the king’s own extensive demesne woods fur- 
nished timber m abundance, whether for building purposes 
or for firewood, leaving him no excuse for taking, espe- 
cially if for nothing, the trees of other people 

The purveyors of James I, shortly after his accession, 
transgressed this provision of Magna Carta by requisi- 
tioning timber for repairing the fortifications of Calais A 
decision against the Crown was given by the Barons ol 
Exchequer in the second year ol James’s reign, and a 
proclamation was issued, bearing date 23rd April, 1607, 
disclaiming any right to such a prerogative The guilty 
purveyors were brought before the Star Chamber^ 


CHAPTER THIRTY-TWO 

Nos non tenebimus terras illorum qui convicti fuermt 
de felonia, msi per unum annum et unum diem, et tunc 
reddantur terre dominis leodorum 

We will not retain beyond one year and one day, the 
lands of those who have been convicted of felony, and the 
lands shall thereafter be handed over to the lords of the 
fiefs 


I The Cfomi's Okmn to the Pnopeify of Fehm The 
Crown had gradually established certain rights, not too 
clearly defined, in the propeity of all criminals foimally 

^Cf Sir James Bamsay, Angtmn Empire, p 47S, ulio censidfw tlmt 
chapters 28 and 30, m the branches of prerogatne with whieti they m 
spectively deal, ** leave the king’s personal right open ” 

^ See Coke, Stemd Imhttde, M 
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indicted and sentenced for felony John, here as else- 
where, took full advantage of the vagueness of the law 
to stretch prerogative to its utmost limit Magna Carta, 
therefore, attempted to define the exact boundaries of his 
rights The old customary law seems invariably to have 
given the chattels of a condemned man to the owner of the 
couit which tried him, and the desire for such perquisites 
must have created an unfortunate bias against the accused 
It was not possible, however, to adopt so simple a rule 
with regard to the real estate of felons, for this was 
claimed as escheat by the feudal lord from whom the 
lands were held Custom gave the land of a felon to 
his feudal lord, and his chattels to the lord who tried 
him The Crown gradually encroached on the rights of 
both, claiming the leal estate of felons, as against mesne 
lords, and their personal estate, as against the lords who 
had jurisdiction 

(1) TJu fdon’h laiuh No difficulty aiose when Crown 
tenants wore convicted, since there the king was loid of 
the fief as well as lord paramount, and claimed the whole 
lands as escheat When the condemned man was the 
tenant of a mesne lord, howevei, a conflict of interests 
occurred, and here a distinction, which gradually became 
hard and fast, was drawn between treason and felony^ 
Treason was an offence against the person of the sovereign, 
and It was probably on this ground that the king made 
good his chum to seize as forfeit the entire estate, real 
and personal, of every one condemned to a traitor’s death 
With regard to oidmary felons, what looks like a com- 
promise was arrived at fl'he king secured the right to 
lay waste the lands in question and to appiopriate every- 
thing he could fm<l theio during the space of a year and 
a day , after which period ho was bound to hand over 
the freehold thus devastated to the lord who claimed the 
escheat Such was the custom during the reign of Henry 
II as described by Glanvill, who makes it perfectly clear 

^ Pc^lkwk Mul M wtla»<k Jt W, cottsukr that the present chapter had a 
diitmtt influence m acantuatmg this twofold elasaihcation of crimes 
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that before the lands were given up at the expiration of 
the year, the houses were thrown down and the trees rooted 
up, thus purging away the taint of crime and enriching 
the exchequer with the price of the timber and building 
mateiials^ The exercise of this right of waste indicted 
upon the lord of the escheat an amount of damage out 
of all proportion to the benefit it brought to the king 
The lord, when at last he entered into possession of the 
escheated lands, found a desert, not a prosperous manoi ^ 
Coke has attempted to give a more restricted explanation 
of the Crown's rights in this respect, maintaining that the 
year and day ” was not an addition to, but a substitute 
for, the earlier right of waste,” that the king renounced his 
barbarous claims m leturn for the undisputed enjojment of 
the ordinary produce for one year only, and agreed, in 
return for this, to hand over the land with all buildings and 
appurtenances intact^ The authorities he cites, however, 
are inconclusive, and the weight of evidence on the other 
side leaves little room for doubt Not only does the 
phrase year day and waste ” commonly used, create a 
strong presumption, but GlanvilFs words in spe<iking of 
the earlier practice are quite free from ambiguity, 
while the document known as the Praerogativn Rtgis is 
equally explicit for a period long after M«igna Carta 
Waste, indeed, was a question of degiee, and the Crown was 
not likely to be scrupulous in regard to felons' lands, when 
it allowed wanton destruction evem of Ciown hels ludd in 

^ Gian vill, VII c 17 Of Bracton, 129, for a giaphit deacnpiion 
of ‘‘waste,” which mduded the destruction of gardens, the ploughing 
up of meadow land, and the uprooting of woods 

®Is It possible that the oiigm of “year and wanto” tan bo trijwod to 
the difficulty of agreeing on a definition of “real” and “pewrmal” 
estate respectively? The Crown would claim everything it could w 
“chattels”— a yearns crops and everything above the ground 
® Second InMittdCf p 36 

^ See Pollock and Maitland, I 916 “ The apocryphal statute prmmga 

hva regw which may represent the practice of the cailier years of Kdwartl 
I ” Bracton (fol%o 129) while stating that the Crown claimed both, seems 
to doubt the legality of the claim 
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honourable wardship ^ A year was by no means too long 
for a thorough exercise of the right of waste 

Wide as were the legal rights of the Grown, John 
extended them illegally When his officers had once 
obtained a looting in the felon’s land, they refused to 
surrender it to the rightful lord after the year and day had 
expired In 1205, Thomas do Aula paid 40 marks and a 
palfrey to get what he ought to have had for nothing, 
namely the lands escheated to liim through his tenant’s 
felony ^ Magna Carta prohibited such abuses for the 
future , prompt evacuation must henceforth take place 
when the year was over, and this settled the law tor 
centuries-* The Crown long exercised its lights, thus 
limited, and Henry III sometimes sold his “ year day and 
waste,” for considerable sums Thus, in 1229 Geoffrey of 
Pomeroy was debited with 20 marks for the Crown’s rights 
in the lands of William de Streets and for his corn and 
chattels This sum was afterwards discharged, however, on 
the ground that the king, induced to change his mind, 
doubtless by a higher bid, had bestowed these nghts on 
another * 

(2) Tlu felon’s chattels From an early date the king 
enjoyed, like other owners of courts, the right to the 
goods of the oflenders ho condemned When Heniy II 
reorganized the entire system of criminal justice, and for- 
mulated, in the Assizes of Clarendon and Northampton, a 
^ Of mpraj pp 244 6 

® Kwcii at least is the most probable explanation of an entry on tbe Pipe 
Poll of b John (cited Madox, I 488) , although it is possible that Thomas 
only bonght in ** the year day and waste ** 

® Magna Carta is peculiar in speaking of year and day, without any 
mkmnm to waste If it meant to abolish “ waste ” it ought to have been 
more explicit Later records speak of annum ei vastum^^* e g the Memo 
mwk$ Roll, 42 Henry III (cited Madox, I 115), relates how 60 marks 
were due as the price of the *^year and waste of a mill, the owner of 
which ha<l been hanged 

* Pipe Moilf I i Henry HI , cited Mailox, I M7 In Kent, lands hold in 
gavelkind were exempt alike from the lord*s escheat and the king’s waste, 
according to the maxim ^*The father to the bough, the son to the plough 
See, e g prmrogahm regti, o 16 
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scheme whereby all grave offenders should be formally 
indicted, and thereafter reserved for the coming of his own 
justices, he established what was practically a royal monopoly 
of jurisdiction over felons, and this logically implied a 
monopoly over their chattels as well — an inference con- 
firmed by the express terms of article five of the earlier 
Assize As the list of pleas of the Crown,’" which is in 
this connection identical with the list of “felonies,” grew 
longer, so this branch of royal revenue increased pro- 
portionately at the expense of the private owners of “ courts 
leet ” Even m the ten years between the criminal codes 
of 1166 and 1176, two new offences were added to the 
list, forgery and arson The goods of all outlaws and fugi- 
tives from justice likewise fell to the exchequer — the sheriff 
who seized them being responsible for their appraised value ^ 

The magnates m 1215 made no attempt to interfere 
with this branch of administration, tacitly acquiescing in 
Heniy II "s encioachments on their ancestors" criminal 
jurisdictions and perquisites Under Henry III and 
Edward I the forfeited goods of felons continued to form 
a valuable source of revenue In 1290 the widow of a 
man who had committed suicide, and therefore incurred 
forfeit as a fdo de se, bought m his goods and chattels for 
£300, a high price, m addition to which the Crown 
specially reserved its “ year day and waste ” ^ 

II Indictment^ Conviction, and Attamdei The Crown 
could not appropriate the property of men merely suspected 
of crime, however strong might be the presumption of guilt 
Mere accusation was not enough , a formal |udgment was 
required The Charter refers to the lands of a “ convicted ” 
offender, and conviction must be distinguished from nuliei- 
ment on the one hand, and from attainder on the other , 
since these formed three stages in the procedure for 
determining guilt 

(1) Indictment It has already been shown ® how Henry 
of Anjou tned to substitute, wherever possible, iiidictment 

* Madox, 1 344 8, cites from the P%pe Polk many example* 

2 This case b eited by Madox, I 347, from IS Idward 1 * p* 108 
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by a jury for private appeal m criminal suits The 
Assize of Clarendon authorized such indictments to be 
taken before sheriffs, and we learn from Bructon that 
immediately the formal accusation had been made the 
sheriff became responsible for the safety of the accused 
man’s property, both real and personal With the help 
of the coroners and of lawful men of the neighbourhood 
he must have the chattels appraised and inventoried, and 
hold them in suspense until the “ tiial,” providing there- 
from in the mteival “estovers,” that is, sufficient sus- 
tenance for the accused and his family^ 

If the prisoner was acquitted or died before conviction, 
then the lands and chattels were restoied to him or to 
his relatives, the Ciown taking nothing Reginald of 
Cornhill, sheriff of Kent, was discharged m 1201 from 
liability for the appraised value of the goods of a man 
who, after indictment foi the burning of a house, had 
died in gaol non eonmtvi As the ItoU clearly 

states, his chattels did not peitain to the king^ 

(2) Gonmction If the sheriff presided over all pre- 
liminary procedure connected with indictment, only the 
justices could “try” the plea, that is, give sentence ac- 
cording to success or failure in the test appointed for the 
accused man to perform® Prior to 1215 the usual test, 
in accordance with the Assize of Claiendon, was the ordeal 
of water in the ordinary case, or of the red-hot non in 
the case of men of high rank, or of women If the sus- 
pected man failed, sentence was a mere formality , he had 
“ convicted ” himself of the felony As a consequence of 
the condemnation of oideal by the Latoran Council of 
1215, the verdict of guilty pronounced by what was vir- 
tually a petty jury, became the normal “test” which 
branded an offender as convutw, This was long looked 
on as an innovation, and accordingly the law lefused 
to compel the accused, against his will, to trust his fate 
to tins new form of tiial He might refuse to “put himself 

‘See Bracton, II fdio 123, and/ofw 137 
Roll, 2 John, cited Madox, I 348 


®Of mpraf c 24 
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upon his country,” and by thus “standing mute,” as 
the phrase was, make his own “conviction” impossible, 
saving himself from punishment and depriving tlie king 
of his chattels and “ year and day ” For centuries those 
responsible shrank from the obvious course of treating 
silence as equivalent to a plea of guilty , but while 
liberty to refuse to submit to a ]ury’s verdict was theo- 
retically recognized, barbarous measures wore in reality 
adopted to compel consent The Statute of Westminster 
in 1275^ directed that all who refused should be im- 
prisoned m le ^prison forte et dure The object seems to 
have been to ensure that obstinate offenders should not 
escape altogether unpunished, although they saved their 
property by avoiding a technical conviction This statu- 
tory authority for stnct confinement, however, was very 
liberally interpreted by the agents of the Crown, who 
treated it as a legal warrant for revolting cruelties, aimed 
at compelling the stubborn to put themselves upon a 
jury Food and drink were virtually denied to them, a 
little mouldy bread and a mouthful of impure water only 
being allowed them upon alternate days, and at a later 
date the prisoner was slowly crushed to death under great 
weights “ as heavy, yea heavier than he can bear ” Brave 
men, guilty, or mayhap innocent, but suspicious of a corrupt 
jury, preferred thus to die in torments, that they might save 
to their wives and children the property which would upon 
conviction have fallen to the Crown The fiction was care- 
fully maintained that the victim of such barbarous treatment 
was not subjected to “ torture,” always illegal at common 
law, but merely to peim forte ct dure, a perfectly legal 
method of persuasion under the Statute of 1275 This 
procedure was not abolished until 1772, then only was 
an accused man for the first time deprived of his right 
to “ have his law ” — his claim to ordeal as the old method 
of provmg his innocence Until that date then, a jury’s 
verdict was treated as though it wore still a new-faiigleti 
and unwarranted form of “test” usurping the place of 

13 Edward I e 12 
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the ordeal, although the latter had been virtually abolished 
early m the thirteenth century^ 

( 1) Attamhr Coke in commenting on this passage 
draws a further distinction between “ conviction ” which 
resulted immediately either from a confession or from a 
verdict of guilty, and “attainder” which required in 
adilition a formal sentence by the judge In his age, 
apparently, it was the sentence of attaint which implied 
the forfeiture , looking as usual at Magna Carta through 
seventeenth-century gdasses, he seems surprised to find 
“ convicted ” used where he would have wiitten “ attainted ” 
Yet this distinction, if recogni/td at all in 121 d, must 
have been quite iminateiial then It was under the Tudor 
soveimgus that the doctrine of the penal effects of attainder 
was fully elaborated When sentence was passed on a 
felon, blight as it were fell immediately upon him his 
blood was henceforth in the eye of the law impure, and 
his kindred could inherit nothing that was his or that 
came tlirough him No one could be treated as a blood 
1 elation of one whose entire blood was tainted , and the 
Cl own naturally reaped the profit® 

A senes of statutes of the nineteenth century modified 
the haishness with which this rule bore on the felon’s 
innocent relations,* and finally the loifeiture Act of 1870^ 
abolished “coiruption of blood” and deprived the Oiown 
complotidy of all interest in the estates of felons, alike 
in escheats and in chattels Thus the woid “ attainted ” 
has become practically obsolete, and the distinction insisted 
on by (Joke has ceased to have any importance in modem 
law A cimimal who is fulfilling the term of his sentence 
IS known, not as a man attainted, hut simply as a “ convict,” 
the same word as was used in Magna Carta 

Act 12 Oeorge III c 20, madt atandiMg nmto cqmvalMii to a 
plea of A la.tc»r m% 7 auil 8 (*o<Hge IV o 28, made it etiuivaloiot 

to a plea of mi gndiy Hee vStephen, Hut Orim Law^ I 208 
^ Tills fiction of eoMttpt blood was apparently based in pari on a false 
derivation of the word ** attainder bee QjtJord MtigUnh Jhetmnmi/ 

m (leorge HI o 140, and 3 and 4 William IV c 100, s 10. 
and S4 Victona, o 2S 
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CHAPTER TiriRTr-THREE 

Omnes kydelli de cetero deponantur penitus de Tamisia, 
et de Medewaye, et per totam Angliam, msi per costeram 
mans 

All kydells for the future shall be removed aUogether 
from Thames and Medway, and thioughout all England, 
except upon the sea coast 


The object of this provision is open to no reasonable 
grounds of doubt, it was intended to remove from rivers 
all obstacles likely to interfere with navigation The fall 
importance of such a measure can only be understood when 
the deplorable condition of the few roads which existed in 
the Middle Ages is kept in view The w<iter-ways were 
the great avenues of commeice , when these were blocked, 
the townsmen and traders suffered loss, while those who 
depended on them for their necessaries, comforts, tind 
luxuries, shared m the geueial inconvenience Magna (Jaria 
intervened m the interests of all classes, and dennindecl the 
immediate removal of obstructions which intenupted inland 
traffic Only one class of impediments indeed was mentioned, 

kydells ” (or fish weirs), not becauso of the purposes to 
which these were put, but because tliey were the form of 
obstruction which called for repressive meaBures at the 
moment This word, whatever luu rower techm(«il meaning 
It may have borne in later days, seems to have hom used 
by the framers of Magna Carta m a wide gimeral semse, as 
applying to all fixed and bulky contrivancen or engiiit»s 
intended to catch fish, and likely to mteif(*re witfi the fine 
passage of boats ^ 

^The Oxford En^jhnh Duimmry doinim it as dim, or Imirii^r 
m a nv0r, having an opening in it fitted with nds «i olhor applLnitm 
for catohmg teh,’’ and also m inrangoment of steho notH on tlio 
soa beach for the same purpose ” 
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It has been gratuitously assumed that the motive for 
prohibiting these ‘‘kydelh” must have been of a similar 
kind to the motive tor constructing them , and tliat theie- 
fore t!ic object of the present chapter was to pi event the 
Crown or others from acquiring a monopoly ot rights of 
hsliing to the exclusion of the public Law couits and 
wi Iters on jurispiudcnce for many centuries uniformly en- 
doraed this mistaken view, and tieated Magmi Carta as an 
absolute prolubition of the cxeation ot 'Several '' (or exclusive) 
hshenes m tidal waters^ Although this legal doctrine has 
been frequently and authoiitatively enunciated, it tests un- 
doubtedly on a histonc^il misconception The Gieat Charter 
sought to protect treedom of navigation, not fieedoin of fish- 
ing , and this is obvious from the last words of the chapter 
kydells aie to be lemoved from Thames and Medway and 
thioughout all England '' eiapt %upo% the s(a-(oast'' It 
would have been a manifest absurdity to allow the creation 
ot monopolies of taking fish m the open seas, while insisting 
on perfect freedom of fishing in nveis, the banks of which 
were piivate property The sense is quite clear no objec- 
tion was taken to "kydells,"’ whatever they might be, so 
long as they did not interfere with navigation 

The euoneous view, however, had much to excuse it, and 
acquired plausibility from the circumstance that the Jestiuc- 
tion of obstacles to the fiee passage of boats incidentally 
secured also free passage lor salmon and other migratory 
hah , and tfiat latei statutes, when legislative motives had 
become more complicated, were sornetimeB passed with both 
of these objects in view The change is well illustiated by 
a comparison ot the words ot two statutes of 1350 and ot 
1472 respectively Tlie first ot tliese repeats the substance 
ot this chapter ot Magna Carta, and thus explains its 
object — Wliereas the common passage of boats and ships 
* Bla«;.fc8towo, (Jimmu nfat u IV 4*24, dec larc. d that thw < baptei *‘pro 
hilattHl foi the future tht gmiite of t‘X<lu8iv<ihHh<int8 '' (Ji e q Thomsou, 
Maipm Ohaffa^ *il4, aiul Hoi gate, fohn LmUand, 217 Set also Malcolm 
»ou r OU)ea (1862), 10 // oj L iJm ^ 50 i, ami Neill r Duke of 
Devoiwhiie (1882), H App Oa at p 178, -“CaueH akd m Moore, q and 
Law aj Fmk p 1 1, where the fallacy m exposed 
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m the great rivers of England be oftentimes annoyed by the 
inhancmg of gorces, mills, weirs, stanks, stakes, and kydells 
Here there is no allusion to fash or riglits oi fishing 
The later act, while confirming, under pemilties, prcmous 
statutes for the suppiession ot wens, not only stakes its own 
intention as twofold, namelj, to protect navigation (»l iivi^rs, 
and “also m safeguard ol all the liy of fish spawned viihin 
the same,” but retrospectively and unwanantabl) attnbutes 
a like double motive to Magna Carta" 

So far as the Thames and Medway were (oneeined, this 
provision contained nothing new To the Londom rs, 
indeed, the keeping open of their river foi tiad(‘ was ,i 
matter of vital importance The light to destioy all 
in the Thames and Medwa} bad been pm chased fiom 
Richard I for 1500 marks, and a lurthei sum had been 
paid to John to have this confirmed The ehaitei of 
Richard I is dated 14th July, 1197 , and that of elohn, l7tb 
June, 1199 Each king (b‘claied, in words pnotUiillj 
identical, that Ilubeit Waltei, Arcld)ishop of Canteibmy, 
and others had pointed out “that gieat detnment and 
discommodity hath giown to oui said city ot loiulon, tiiul 
also to the said realm by occ<ision of tlie s<ad k} dells 
Accordingly each chaitci declared that the lung lian 
“granted and steadfastly commanded that all kydells tliiit 
are in the Thames be lemoved wheresoever they shall bt* 
within the Thames , also we have t(uit claimed all that 
which the Warden of oiu Tower of London was wont jcsirly 
to receive from the said kydells Wheredore we will and 
steadfastly command that no waiden of the said Towi*r, at 
any time hereafter, shall exact anything of any one, neitbi r 
molest nor burden nor make any demand of any peuson by 
reason of the said kydells” John^B charter d 1190 went 
furthei than that of Eiehard, making it (dear that the pro- 
hibition referred to the Medway as well as to the Tbaiiim, 

^25 Edward HI, sfcat !,< 4 

^12 Edward lY c 7 Apparently the earliest statute w ha h tid«8 to 
weira as causing mjuiy to hsh was one jMisseci m nainely, 4 

Henry lY* c 11, see Moore, Mnheru^ p 170 
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and granting the right to inflict a penalty of £10 upon any- 
one infringing its provisions^ 

Magna Caita merely confirmed, and extended to all rivers, 
a prohibition already secured by the Londoners specially 
foi their own river The provision was repeated in the 
reissues of Ileniy III The citizens, however, did not rest 
content with a clause m a geneial enactment, but purchased 
foi 5000 maths three new charters exclusively in their own 
favour One of these, dealing with kydells m Thames and 
Medway, was issued by Heniy on 18th February, 1227, m 
terms almost identical with those of Richard and John“ 


CHAPTER THIRTY-FOUR 

Breve quod vocatur Freo%pe de cetero non fiat alicui 
de aliquo tenemento unde liber homo amittcre possit cunam 
suam 


The wilt which is called praecipe shall not for the future be 
issued to anyone, concerning any tenement whorebj^ a free- 
man may lose his couit 

I It seems to have been generally assumed that these ch irters conferred 
positn e as well as negatn e privileges on the citi/ens of London , that not 
merely were obstructions to navigation then by prohibited in their 
interests, but that wide lights of adnimistration and jiuisdietion over the 
waters of the Thames were confeiied on the city authoiities (rights which 
previous to 1197 had been oxei< ised, it is assumed, by the Constable of the 
Towei of London) See Noortliouck, Ntw Hwtory of London (1771) 
p 16, and Lufiman, Ohaitem of London (1791) pH The latter says of 
Kichard « grant in 1197 ‘*By this charter the citi/ens became conservators 
of the river Thames ” The Patent Rolk of Kdward I , 5 Kdward III , 
8 Edward 111 , ttc , contain ( ommxmmm of Conservancy Hee Mooie, 
tbui , p 176 In 1 191 the statute of 17 Hichard II c 9 granted authority 
to the Mayor of London to regulate weirs likely to destroy fish, and genci 
ally to ‘^eonseive” the Thames from Staines downwards, along with the 
Medway 

sHec Moiuli CartaruMf under the year 11 Hemy III 
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In extorting from John a solemn promise to rcstiict the 
use of the paiticular writ here referied to, the b.irons gam(>d 
something of infinitely greater value than a jKdty refoim of 
court procedure, they committed then enemy to <i eiuiiplete 
reversal of a line of policy vigorousl) and eousistimtly 
pursued for at least halt a centurj The piocess b} which 
the juiisdiction of the kings couits was sU'adily under- 
mining that of the feudal courts was now to be suddenly 
aiiested Magna Caita by this apparcntl'^ inollensive 
clause was giappling in reality witli an uigcnt political 
problem of the day, fraught with tremendous pi<ictic.il issues 
alike for king and barons This can only be uiidei stood 
in connection with the technical details on which it hmgis 
I Royal Wnis and tlie Fewlal The class 

of writs, called from their initial woid “Writs piaei ipr,” 
was a large one, and freely used by the Oiown for 
issuing peremptory oideis of various kinds to its ofhccTs and 
others This provision of Magna Caita had special refcu- 
ence to one type of these writs onlj, the so-called piduipt 
quod icddat^ These were intended to in.uigunite, beloie the 
king’s justices, pleas for deteumning the ownership of pro- 
perty either by battle or by giand <issi/e — pielciably the 
latter They were called “Writs of Right,” because they 
treated of questions of title, not metcly questions of possession 
The foim of a qnaecqH, quod icddat, as actually issued 
from the Chancery of Henry 1 1 (who invented it), is given 
by Glanvill, and its teims illustrate the insidious methods 
by which the Crown encroached on feudal piiisdn tions-! 

iThe imiucrous varieties of writs are ai ranged by {Nfnmi 

p 40) m tluee groups, accouling to the nature (»f the oidtus tiny 
were mteuded to convey, vi/ -—(a) pumipe qmd uddat fb) qmd 
permtUat , and (c) qmdfimat Those specially refernsd to m tim ilupU r 
aie of the fnst typ« 

®The writ ran as follows AVi tufformn Prma/Jt i qimd 

Bme dUahone reddai B %uiam htdam ter me tn idfa dkt^ undt aiim H 
qmntmr qmd ^iramhetm A t% d^Joumt et mnjitnd^ mmimmu mm pti 
honoB mmmomtoreB quod ml dn cot am m< id Jmncuittfi rntm m amiim 
poBt oMm damm Fmehm apud locum dlum^ ohtttmum qmtt mm pet mi 
M haheaB %b% mmmomtoreH H hoc hru ( TcBtf Bamlpfw df Oiam dla apmi 
Clarendon See Glanvill, I c 6 
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Tlie writ was directed to the sheriff, and began bluntly — 
** Command” (praeeij)e) A **to give back” (guod 9eddat) to 
B a piece of ground there specified, or alternatively, to ct- 
plaiii why he had not done so” {ostemuncb quare non fec(nf) 
The leal object does not, however, appear upon the surface 
It was by no means intended that the man to whom the 
command was issued, should abandon his claim without dis- 
cussion He would natiually take the alternative allowed 
him, namely, appear before the king’s justices and there 
'' show cause ” why he had not olieyed the order, by proving 
(il he could) a bettei title to the pioperty in dispute than 
that alleged by the rival claimant The writ, which on the 
surface reads merely as a summary and final command 
to hand over the estate to another, is really an original 
wilt” commencing a litigation m the king’s court One 
important eflect of its issue was that all pioceedmgs 
instituted m inferioi tribunals must immediately stop 

The feudal lord, m whose couit baron the plea would 
naturally have been decided, was thus robbed by the king 
of his juiisdiction With it, he lost also authority over 
his tenants, and numerous fees and peiquisites The 
writ gnaeape was thus mainly an ingenious device for 
evoking ” a particular cause from the manoiial court 
to th(* king’s court ^ 

Heniy II , in inventing or systcmati/ing the legal pro- 
ceduie known as ''the writ jirocess” because its leading 
feature was that it forbade any action to be begun with- 
out a loyal writ, laid two objects m view While 
refoimmg by its mstrumeutuhtj the cntixe administration 
of justice in England, the king hoped by the same 
means, to destroy giadually the feudal pnvileges of his 
magnates He intended, step by step, to draw into his 
own com is all pleas relating to land Questions of pro- 
perty were to be tried before his justices, by combat or, 
at the defendant’s option, by the giand assue, questions 
of possession (without any option) by the appropriate 
petty assi/e The baions showed no desire to dispute 
^Cf Stubbs, Oomi JIui , I 576 
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the Crown’s assumption of a monopoly over the petty 
assijzes^ indeed they cordially acquiesced in this by the 
terms of chapter 18 of the Charter The grand asaue 
was another matter, they refused to be robbed ol their 
right to determine, m their own courts baron, propiu^ary 
actions between their own tenants Indetnl, foi huch 
wholesale extension of the king’s juiisdiction over pleas 
of land, Henry II had absolutely no precedent He 
had made the Crown stiong and then used its powei lor 
his own aggrandizement The king’s courts had inciiutBcd 
their authority, as a distinguished American Instoiian 
has expressed it, “by direct usurpation, in derogation of 
the rights of the popular courts and manorial franchises, 
upon the sole authority of the king ” ^ 

How, the chief instrument devised by Henry for effect- 
ing such usurpations was precisely this paiticulai form 
of the writ paecipe (or Writ of Eight) ^ Tenants whose 
titles were challenged gladly puichased such writs, as 
the only way to escape trial by combat, and John fre- 
quently issued them to the prejudice of feudal loids, 

^See Bigelow, H%8t of Procedure, 78 Olanviil, rtatl bct'vo<n tho 
lines, contains admissions which support this view Fncnd of proroga 
tive as he was, ho shows consciousness of a distmction between tlic 
proper and improper use of the loyal jurisdiction Thus m I e ho 
speaks of the king’s courts as normally dealing with pleas of baroni^** 
(% e litigations concerning Crown hefs) , in 1 c 5, he speaks of % hat 
he evidently considers an abnormal expansion of this jurisdiction to 
any plea anent a free tenement or fief, if the Crown so dcHued, that 
IS, the Crown claimed an option, in circumstances admitted to Ik abnonnal, 
of deciding pleas as to fiefs held under mesne lords This distinction 
IS identical with that on which the present chapter of Magna CJarta 
IS based 

®The normal procedure seems to ha\e included the following stcjii 
(a) a claimant in the court of the lord of the fief offirs to prove b^ 
battle a better title than the tenant m possession , {h) the tenant appliot 
to the king to have the issue decided by grand asst/e, {(} a 
prmc%p$ guod redda( is then issued m the form given by ClaiHilI, 1 
c 6, (already cited) virtually forbidding the. claimant to proceed tiluo 
where than before the king, {d) a second writ follows in the form 
given by ClanviU, H c 8, forbidding the lord ** to Iiohl m Ins court 
the plea between the litrganta M and E because M the tenant hm 
put himself upon my assize Cf nupra, c IS 
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whose jurisdiction was thus curtailed The barons m 
1215 considered this a grievance, and Magna Carta m 
demanding its ledress deliberately attempted to at rest 
the process of royal usurpation The tide must be turned 
back, the system of feudal justice, now last becoming 
obsolete, must in its entirety be revived Each freeman 
or baron must be left without competition as the sole 
source of ]ustice to his own tenants in all pleas of 
land, unmolested by these new-fangled writs of right 
It was not intended, of coux&e, to abolish completely 
the extensive and useful class of writs praecipe , but 
merely to pi event the Crown using them as an engine 
of encroachment upon manorial jurisdictions^ The king 
might keep his own couit and issue writs to his own 
tenants , but let him respect the courts of others Foi 
the future, such writs must not be issued ‘‘concerning 
an) tenement whereby a freeman may lose his court’" 
Wilts piaeoqn might be freely used for any othei pur- 
pose, but not for this This one puipose, howevei, was 
exactly what had specially recommended it to the great 
king who had invented it 

The present chapter must, therefore, be regarded as 
containing one of the most reactionary provisions of 
the entue Charter The barons had, at last, succeeded 
in compelling John to piomise a complete leversal of a 
central part of the deliberate policy of his father 

Here, tlien, under the guise of a small change in legal 
procedure, was concealed a notable tiiumph of feudalism 
o\er the centrah/ang policy of the monarchy — -a backward 
step, which, if given full ellect to, might have ushered m a 
second era of feudal turbulence such as had disgiaced the 
leign of Stephen We are told on high authority tliat 
John’s acknowledgment of “the claims of the feudal lord 
to liold a court which shall enjoy an exclusive competence 
m propiietary actions ” — was one whicli “Henry 11 would 

Biactou, folio 2Hl See ako Brae ton’s Note Booh^ case 1215, 
where a corfcam wnt %>rafcipt wm held not to be stiuck at by Magm 
ClarU, «noe it did not take any man’s court away 
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hardly have been forced into That may well bo , but 
John had already more than once rejected tins proposal 
with violence In 1215, he could no longer strive against 
the inevitable, and agreed under compulsion to provisions 
which he had no intention to keep The concession, 
although insincere, was nevertheless an important one 
The substance of chapter 34 was repeated with some 
trivial verbal alterations m all future issues of Magna 
Carta ^ 

II Influence of tlm P'iomsion on later Legal Devdopment 
One important question still remains Was this provision 
observed in practice ^ The answer is partly Yes, but 
chiefly No Its letter was stringently enforced, but its 
spirit was evaded (1) The Chancery, in obedience to 
Magna Carta, ceased to issue this particular form of writ 
in such a manner as to cause a freeman '' to lose his court ” 
It was still issued to Crown tenants , but stiictly denied 
to all undei -tenants, who were thus left to And ledress at 
the feudal court of the magnate from whom they held their 
land ^ The measure thus forced on the Crown in the selhsh 
interests of the baronage inflicted hardship on tenants of 

^ Pollock and Maitland, I 151 

2 The version of 1216 speaks of a '‘free tenement,’’ where that of 1215 
spoke merely of a “tenement ” The addition makes no change, since in 
no case could the king’s courts try pleas affecting the villeins of mesne 
lords Perhaps the object of the addition is to make it clear that theio 
was no interference with the king’s rights over the holdings of his own 
villeins on royal demesne 

® The writs, thus restricted so that only tenants m mpite could obtain 
them, were thereafter known as writs praecipe in <apil( Undci that 
name the writ appears m Coke’s \eision of the charter of He my Ilf 
(Second Inniitute^ p 58), and in the tiansiation given in the SiatuitnM 
Large of the reissue of 1225 There is no authority in any kii^t of Magna 
Carta for the addition of the words m captU^ and the explanation of their 
presence in these versions must be sought m the k ndeiuy of la^yi r« in an 
age long subsequent to 1215 to re edit Magna Carta in the taohmcal 
language of their own day Coke emphasised the lestrn tion of this remedy 
to Crown tenants “ No man ought to have this writ out of the Clmneery 
upon a suggestion, but oath must be made, befoie the granting thereof, 
that the land is holden of the king %ri mpiteP (p 58), and he illuitratei 
what he says by reference to two cases drawn from the leign of Edward I 
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meme lords, m whose faces the doors of the king's tri- 
bunals, opened to them by Henry 11, were once more 
dosed in all pleas touching their freeholds In such cases 
the court baron of their lord was now their only source 
of justice, and m that court they could not get tlie benefit 
of th(‘ impioved methods of royal piocodure In particular, 
the grand assi/.e was a royal monopoly The magnates, 
indeed, desired to adopt it, but this was rendered 
diihcult by an obstacle which the Ciown made the most 
of ^ They had difhculty in getting together twelve knights 
willing to act as juiors, and they could not foice them to 
give a sworn verdict against their will The king might 
compel, but a mesne lord could only persuade Men of 
the leqinred status ol))ected to the waste of time, and 
dreaded the danger of being punished for false verdicts, 
inseparable from the duty of serving on a grand assize 
Whatever hopes the barons may have entertained of 
overcoming such diHiculties were disappointed In 1259 
the Provisions of Westminster declared that freeholders 
should not be compelled to swear against then will since 
no one can make them do this without the King’s warrant”^ 
It was the deliberate policy of Edward I to exaggerate 
all such difficulties, putting every ob‘=Jtacle in the way of 
private courts, until he reduced their jurisdictions to 
sinecures ^ 

^8iich aa attempt seems to have been made in 1207 by Walter do Lacy, 
Kail of Ulster, who stt up m his Irish hef what isdosoiibcd as mta mnMa, 
against which John piotosted bet Ihf Pat ^ I 72, for 'writ dated 2Sid 
May, 1207 In one lase at least, < xecptional it is tiuc, John acquiostod in 
grand assi/es being held in feudal couits On 4th May, 1201, ho granted 
litenc© to Hubert Walter (and his suucssois) to hold them for his tenants 
in gavolkmd, a tenure pecuh ir to Kent See Nm Rymtr^ I HI 

-Sto article {tSdut p 401) Other articles show a similar 

strong bias against soignonal justu c Of chapter 29 of the Petition of the 
Baiotts Ohmtnn^ IHO), and the comment of Pollock and Maitland, I 

1H2 **The voxoo of the nation, or what miule itself hoard as such, no 
longer, as m 1215, demanded protection foi the seignoiial courts ” 

^ The re was, however, a partially succoisful attempt made to revive 
feudal jurisdictions as late* as the reign of Edwaid III See Stubbs, Oomi 
M$d , II m 9 
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(2) While the letter of Magna Carta was strictly kept, 
its spirit was evaded It was impossible to give loyal 
effect to an enactment which went directly counter to 
the whole stream of progress Manorial ]usticc was filling 
fast into disrepute and abeyance, while royal justice was 
becoming more efficient and more popul.ir, and was soon 
to rid itself of all competitois and obtain a monopoly 
Under-tenants, deprived of access to the king’s covut by 
the direct road of the writ sought other and moie 

tortuous modes of entrance Legal tictions weie devised 
The great problem was how to evade Magna Carta without 
openly infringing it The king’s justices and would-be 
litigants in the king’s courts formed a tacit alliance foi 
this end, but had to proceed by slow and wary steps, in 
the teeth of bitter opposition from the powerful owners 
of seignorial courts The process adopted consisted of a 
series of formal changes in the technical procedure of the 
king’s courts Its key lies in the ingenious original (or 
originating) writs invented by Ciown lawyeis, which really 
effected one thing while professing to effect somothing 
quite different These new writs were known as writs 
of entry and came half-way between writs of light (oi 
writs paeape) and the petty assizes, half-way between 
writs commencing actions dealing with title (and therefore 
attacked by chapter 34 of Magna Caita) and writs dealing 
with possession (and therefore welcomed by chapter 18) 
Writs of entry were thus, fiom the point of view of the 
magnate with his private court, wolves in sheep’s clothing 
They professed to determine a question of pom^wn, but 
really decided a question of owwn'ihxp At first the pleas 
to which they could be applied were few and sju'cial 
Steadily new fforms of action were devised to covi'r almost 
every conceivable case The process of evolution was a 
long one, commencing soon after 1213, and virtually con- 
cluding with chapter 29 of the Statute of Mailborough, 
or rather with the liberal constiuction which Ciown lawyers 
placed upon that statute in the following leign 
' Edward I , at the height of his power, and eager to set hw 
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house in order, shrank from an open breach of the Great 
Gliaiter, gladly adopting subtle expedients to cheat mesne 
bids out of the rights secured to them by the present 
chaptei In Edward's reign, then, the legal machinery 
invented for this puiposo was bi ought to perfection, so 
that therealtei no action relating to fieeliold was ever 
again tried in the courts h<iron of the magnates All such 
pleas were, in direct violation of the spiut of Magna Carta, 
decided m tlie courts of the lung^ 

The claimant, then, had no need to infringe the prohibi- 
tion against the wiit p) cu c%p( when he could obtain another 
writ, equally effective, under a different name A writ of 
entiy was, indeed, to a peaceable plaintiff, mhnitely pre- 
ferable to a wilt pn(eci2>(, winch could only be issued to 
one picpared to 0 //^/ battle, the option of accepting lying 
with his adversaiy Grown tenants, even, who could 
obtain tire writ P'idfcijw, came to piefer the more modem 
substitute, and clause 34 of Magna Carta was theieafter 
virtually obsolete 

One of the indirect effects of the clause was of a most 
unfortunate nature The necessity it created for effecting 
leforms by a tortuous path did great and lasting harm 
to the form of English law Legal fictions have indeed 
their i-jses, by evading technical rules of law in the interests 
of substantial pistice The price pud foi this lelief, how- 
evei, is nsually a heavy one Complicated procedures and 
underhand expedients have to be invented, and these lead 
in turn to new legal toclmicalitieB of a more irrational 
natuie than the old ones It would have been better m 
the interests of scientific pirisprudence if so desirable a 
result could have been effected m a more straightforward 
mannei Tire autliors of Magna Carta must bear the blame 

^Tediiucttl fiotiuk are a?lni»ably givan by Pollock and Maitland, 11 
017 Ihe whole family of wuta were known as writs of entry mr 
and these vtere applied to still widci xmm after 1267 on the 
fiuthcnity of the Statute of Marlborough, as ** writs of enky diHSfmm on 
thei^TM/ iSee also Maitland, Piefaoe to 6W Pieem tn Manorted Oourt% p Iv 

Pollock and Maitland, I 101 , and Pkm m Mamnal 0owr% 
already cited 
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CHAPTER THIRTY-EIVE 

Una mensura vmi sit per totum regnum nostium, ot uua 
mensura eervisie, et iina mensura bLidi, scilicet quartcrium 
Londonie, et una latitiulo pannoiuiu tinctoruni et rnsset- 
oruni et halbergectorum, scilicet due uliie inlra listas , de 
ponderibus autem sit ut de mensuns 

Let there be one measure of wine throughout oiu whole 
realm, and one measuie of ale, and one measure of corn, 
to wit, “the London quarter”, and one width of cloth 
(whether dyed, or russet, or halberget), to wit, two ells 
within the selvedges , of weights also let it be as of measures 


This chapter re-enacted an important ordinance of Rich.ird 
I , usually known as the Assi/e of Measures, but sometnues 
as the Assi/e of Cloth That oidinance, the e\>ict date of 
which IS 20th November, 1197, was, according to modmn 
conceptions of the pioper sphere of goveinment, paitly 
commendable and partly ill-advised It showed, on the 
one hand, a praiseworthy desire to set up dcfanite standards 
of weights and measures, uniform thioughout all parts of 
England It strove thus to overcome the serious incon- 
vemenee experienced by traders, who met with varying 
standards as they moved with their wares from place to 
place What was of more importance, the assuo sought 
to obviate also the frauds frequently perpetr.itcsl upon 
buyers by unscrupulous merchants under fhe shell cu of 
ambiguous weights and measures The London qmuter 
must, therefore be used everywhere for corn, and one 
measure for wine or beer So far good On the othei 
hand, the ordinance of Richard went much lurthei than 
modern ideas of Icvimz fame would tolerate In p.uticulai, 
legitimate freedom of trade was interfered with by this 
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cloth regulations reported by Roger of Hoveden^ No 
cloth, he tells us, was to be woven except of a imiiorm 
width, namely, '' two ells withm the lists '' ^ 

Dyed cloths, it was piovided, should be of equal quality 
through *ind through, as well in the middle as at the 
outside Merchants were prohibited from darkening their 
windows by hanging up, to quote the quaint language of 
the ordinance, “ cloth whether red or black, or shields 
{scuta) so as to deceive the sight of buyeis seeking to 
choose good cloth Coloured cloth was only to be sold in 
cities or important boroughs Here we have, apparently, 
a sumptuary law meant to ensuie that the lower classes 
went in modest grey attire 8ix lawful men were to be 
assigned to keep the Assize in each county and each 
important borough These custodians of measures must 
see that no goods were bought or sold except according 
to the staiulards , imprison those found guilty ol using 
othei measures, whether by their own admission or by 
failure in tlie ordeal {(onfe^nus vel conmctus) , and seize the 
chattels of defaulters for the king's behoof If the emtodes 
performed their duties negligently they were to suffer 
amercement of their chattels Richard's Assize of Measures 
was supplemented in 1199 by John's Assize of Wine, which 
tried to regulate the price of wines of various qualities,^ an 
attempt not repeated in Magna Caita 

The same author who gives us the text of the ordinance 
of 1197 tells us also that its terms were found to be too 
stringent, and had to be frequently relaxed in practice^ 

1 E Hovodeii, IV n 4 

^At a later date doth of an alternative standard width was also 
legah/cd, vi/ , of one yard bet^^oen the “lists” Hence arose the dis 
tinciion between “broadcloth ” (th it is, doth of two yards) and “streit-?” 
(that IS, narrow doth of one yaid) (Hte Statute 3 Richard III c 8 ) 
Tiie word “broadcloth” has, long snue, changed its meaning, and now 
denotes matcnal of superioi quality, quite incapoctive of width Sec 
Ox/oni Duttmiary^ under “ Bioaddoth ” 

^Of Bupra, c 20, for “ amci cements,” and sw/w, c 24, foi “custodcs” 
of pleas (oi coi oners) 

^See R Hoveden, IV 100 

Hoveden, IV 172, and Stubbs, Oomf H%»t , I 616 
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This was done m 1201 The king’s justices, we are told, 
wished to seize the cloth of certain merchants on the 
ground that it was less than the legal width They com- 
promised, however, by accepting a gicat sum ol money 
“to the use ol the king and to the damage ol many” 
Thus Hoveden denounces what he regaids as <m unlawful 
bargain between the justices and the tradeis foi injiuing 
buyers by evading the strict lettei of the ordm.uico 
Many examples of evasion may be found m the I’lpe 
Molls both before and alter Magna Carta The justices, 
indeed, were usually more bent on collecting hues lor its 
breach than on enforcing the Assize In 1 2 0 3 two mei chants 
of Worksop were amerced each in half a mark foi selling 
wine contrary to the Assize, while the custodians ot measures 
of the borough were also mulcted in one mark for pei- 
forming their duty negligently — an exact illustration ol the 
words of the ordinance^ In the same }ear a line ol one 
maik was imposed on certain merchants “ lor stretching 
cloth,” in Older, piesumably, to bring it to the legal width * 
Merchants frecjuently paid heavy fines to escaju* the 
ordinance altogether^ p 

When the barons in 121%^ insisted upon John enforcing 
his brother’s ordinance in all its rigoui, they took a steji 
in their own interests as buyers, and against the intorests of 
the trade guilds as sellers Although this provision was 
repeated in all subsequent charters, it seems never to have 
produced much effect The difliciilty of enforcing such 
provisions in their strictness was great, and evasion con- 
tinued One example may suffice In the second ycui of 
Henry III '* the citizens of liOiidon paid 40 marks that they 
might not be questioned for selling cloth less tlian two 
yards m width Here is an illustration of Ifio jnactK e of 

iSee JPjpB ifo®, 4 Jolm, cit'd Mtidox, I S66 Ihwl 

120 s the ineu of Wortestu jiaul 100a poHsmf (mtnf H imkn 
pmmn t%ncto$ meut noUbant tempore Reejm Hem la , and tin* u of 
ford, Bewley, Norwich and other towns made sunilar payiiieiiti Ht© 
JPipe RoU, 4 John, cited Madox, I 468 0 

^ See Pipe Roll, cited Madox, I 1509 
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the judges to which Hoveden had objected, and which Magna 
Carta had apparently failed to put down KSometimos, how- 
ever, the piovisions of Richard's Assi/e of Measures and 
of John's Assize of Wine were still enforced In 1219 a 
Lincolnshiic paison, with a libeial conception of the scope 
of his parochial duties, had to pay 40s for wine sold edm 
Assi^am'^ Parsons, apparently, might engage in trade, but 
only if they conformed to the usual regulations 


CHAPTER THIRTY-SIX 

Nichil detur vel capiatur de ceteio pro brevi inquisicionis 
do vita vel membris, sod gratis concedatur ot non negetui 

Nothing in futuie 8h<ill bo given or taken foi a wnt of 
inquisition of life or limbs, but frooly it shall bo granted, and 
never denied 


This chapter has an important bearing upon trial by 
combat, and none at all upon haha^ 009 })%% to which it is 
often supposed to be closely related The particular writ 
upon which such emphasis is here laid had been invented by 
Henry 11 to obviate the judicial duel in certain cases, by 
allowing the accused man virtually to refer the question of 
his guilt or innocence to the sworn veidict of his neighbours 
1, Tfial hj Combat pno'i to the Re%rj% of John The 
crucial moment in judicial pioceedmgs during the Middle 
Ages arrived, as has already lieen explained,'^ when the 
*Hest" or '"trial" {lei) appointed by the couit was 
attempted by one or both ot the litigants The paiticulai 
form of pi oof to which tlie warlike Norman barons werc^ 
attached was the dmllnm, and it was only natural that such 
of the old Anglo-Haxon aristocracy as associated with tliem 

> Pipt RoU, *i Hcmy III , citcxl Matloi, I ‘>67 ^Heo mpia, pp 103 6 

iT> 
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on terms of equality should adopt their prejudices Hence 

combat '' became the normal mode of decidine^ all serious 
disputes among the upper classes Even Irom tlie first, 
however, it seems not to have been competent for pioperty 
of less than 10s in value, ^ and it soon came to be specially 
leserved for two classes of disputes — civil jdeas mslituteil by 
writ of right, and criminal pleas following on appeal ” 
The present chapter is concerned with the latter only 

An ''appear’ m this connection was entiiidy diffeient 
from the modern appeal fioni a lowei to a higher couit It 
was a formal accusation of treason or felon} made b} a 
private individual on his own initiative, and was usuall} 
followed by judicial combat between the appellant and 
appellee, each of whom fought m person Such a light 
was necessary in an age when the government had not 
yet assumed a general responsibility for bringing oidmary 
criminals to justice, or was at least so l<i\ and spasmodic 
in performing that function as to leave many wioug- 
doeis unpunished Appeal followed by battle was pio- 
bably in its oiigm a form of legal proceduie substituted 
for the older blood-feud-^ Those who had sulfeied wiong 
would be more readily dissuaded fiom then vendetta if they 
were allowed instead the right of judicial duel uncku fair 
conditions laid down by the court The Norman trial by 
combat was thus a survival hom an earlier stage of society 
when the wronged person, not tlie magistrate, hail becui the 
avenger of crime, and this explains several peeuliantns” 
why, for example, when the accused had uttered " that 
hateful word craven,” ^ thus confessing himself vanqms!if*d 
and deserving a perjuror’s fate, the victorious aeiusei was 
entitled to his vengeance, even in the face of a loya! pat don 
When Henry of Essex, constable and standaid-lieaim of 
Henry II, accused by hm enemy, Kolnut do Moiitforl, 
in 1163, had been worsted m the comliat, the 
favour could not shield him, though appaiently tin king's 
connivance enabled him, by renouncing Ins pfis«esHioii« 

rSoe Ltgm Hmnci pnm% c 09, IS lO ^C*f 0 

^ ^*IUud mrhm odtmmh qmd u<reanfim nt Bract lli f 
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and becoming a monk, and therefore dead in law, to 
escape actual death by hanging^ It would seem that at 
an early date the whole procedure had resembled even more 
closely a legalized private levenge, since the appellant who 
had vanfpiished his foe was allowed personally to put him 
to death “The ancient usage was, so late as Henry IV 's 
time, that all the relations of the slam should drag the 
appellee to the place of execution’'^ 

The evils of trial by combat are obvious From the first 
it was dreaded and avoided by the tiaders of the boroughs, 
who paid heavily foi charters of exemption Their aversion 
spiead to the higher classes, and was shared by Henry II 
To that great statesman, endowed with the ardent instincts 
of a reformer, despising utteily all obsolete and irrational 
modes of procedure, and quite devoid of reverence for tradi- 
tion, trial by combat was entirely abhorrent He would 
gladly Inive abolished it out and out if he h<id dared , but 
he prudently followed the more subtle policy of slowly under- 
mining its vitality For this purpose he used four expe- 
dients, which are of great interest m respect that they throw 
light on the piocess by which tiial by juiy supeiseded trial 
by battle^ (1) Every facility was ailorded the parties to a 
civil suit who were willing to forego the diieUnm voluntarily 
Henry placed at their disposal, as a substitute, a procedure 
which had by his ancestor*^ been specially leserved for the 
service of the Crown Litigants might refer their rival 
claims to the oath of a picked body oi local neighbours 
the old lecogmtors thus developed into the jwata This 
couise was possible, however, only where both parties con- 
sented, and it had many features m common with a modern 
aibitiation (2) In pleas lelatmg to the title and possession 
of land Henry went further, granting to the defendant the 
option of a peaceful settlement even when the claimant pre- 
ferxed battle The men to whose oaths sueli eases w('re 
leferred were known as an assim, not a jumta^ since both 

iHeo Jocel>ii of Brakoloiid, pp 50 2 
Blaoksfcono, Oommentorm^ IV 116 

*Of mpm^ 107 9, anti ako 158 161 
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litigants had not consented The threc^ various gioups of 
assizes welcomed by the barons in ch<iptor 18 haw iilnMcly 
been discussed The a%s%w, like the funda, < mild bo applusl 
only to civil pleas (3) Attempts wiue made to disttniiagi 
trial by combat in criminal pleas also by (list (nnagnit; the 
exercise ot the light of private ‘'appeal/' its natiual pie- 
lude The corporate voice of the accusing |ui} \^as made 
as far as possible to supeisede the mdnidual lomplaint ot 
the injured party offering battle Only tin* neai blood itda- 
tion, or the liege lord, of a murdered imui was allowed to 
prove the offender’s guilt by combat, while a wsauau’s nuht 
of appeal was kept within narrow limits^ (4) A wale held 
was still left for private appeal and battle, but lieniv 
endeavoured to narrow it by a subtle devici In appeuls ot 
homicide, where the acciisaticm was not mtide Imm /n/^ but 
maliciously or without probable cause, the appellee was 
afforded a means of escaping the dudh/m lb* might 
apply for the writ which forms the subjeit this 
chapter 

II The Wi%t of Zi/e and Lwib The will heu* referred 
to, better known to medieval Euglanil as the writ di tnim 
et at%a^ was intended to protect from duel men unjustly 
appealed of homicide Rash or malicious aceusatmuH 
might be raised by turbulent knights, who made fighting 
their pastime, in order to gratify a grudge against tradc*rg or 
other men of peace, and many an appealed man was glad to 
purchase from the king permission to escape by assuming 
the habit and tonsure of a monk,*^ but Ilemy desired to 

^ Some particulars are given under c 5 1 

^In identifying the wut spokt n of by Magn i ("art i as tliat of lifo and 
limbs’’ with the well known v-nt ilt otho ft afta, mmi miihmitun 
on a passigc in Biaoton (vi/ fotio lil) Thtne is still bcttoi mi 
deuce The Statute of W^cstimnstm, II < *20, oi dams Lf st tin |ui twn 

appealed or indicted be k< pt long in puson, they sh ill liu* i tiut tif mim 
et atm like as it is declaied in Magna (Jarta ami (din t si il utis ’ Fi»f hot, 
ai 1231 twelve puois who had given a veidu t m to win tin t wi apfsiil VkH i 
false, were asked quo wmanto f(C(mnt mu Himfutum iHud d* mia H m*mkm^ 
without tlie king’s licence See Ih icion s NoU Bool, t d«t* 5112 

^ Madox, I 505, has collected instances 
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save innocent men from the risk of failure in the chielhm 
without this subterfuge If the accused asserted that hu 
appellant acted out of spite and hate ’’ {de od%o et aha), In 
might pill chase from the royal chancery a writ known bj 
that name, which referred the preliminary plea thus laisec 
to the verdict ol a sworn body of twelve recognitors drawi 
from his own locality If his neighbours upheld the pled 
all further proceedings on the appeal were quashed the 
dmllum was avoided^ A similar privilege was afterwards 
extended to all those guilty of homicide in self-defence, or ol 
homicide by misadventure, not of deliberate murder^ Soor 
every man appealed of minder, whether guilty or not, alleged 
as a mattei of couise that he had been accused groundlesslj 
and maliciously, meie ‘‘ words of common form '' This ex- 
pansion of the wilt’s spheie of usefulness was accompanied 
by another change The mam issue of guilt or innocence 
not merely the preliminary pleas, came to be determined bj 
the neighbours’ veidict,® which, whether for or against the 
accused, was treated as final No furthei proceedings were 
necessaiy none were allowed The duellum had at last 
been successfully elbowed aside, although it was not abol- 
ished until 1819^ 

III Suhndiary U^es of the Wnt This inquest of life and 
limb, devised as a means of substituting a sworn verdict foi 
the dmllmn in cases of hoigiicide, has often been claimed as 
the diiect antecedent of, if not as identical with, the pio- 
cedure which in tlie seventeenth century became so valuable 
a bulwark of the subject’s liberty, under the name of habeas 
corpus This is a mistake , the modern wnt of habeas corpm 
was developed out of <in entirely diflerent writ, which had 

^ Cf Pollock and Maitland, 11 585 7, and Thayer, Eind$nee, 68 

was extended m anothei dueotion also some of the feudal coiuti 
adopted a similar procedure in false appeals (although the king objected 
to then doing so without royal licence) Inquests were held shortly' 
after the abolition of ordeal (1216) in the couit of the Abbot of Ht 
Edmund Hee Bracton% Note Book, case 692 

^ See Pollock and Maitland, 11 586 

■*69 George III c 46 
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for its original object the safe-keeping of the prisoner’s body 
in gaol, not his Iteration from unjust confinement^ 

The opinion generally though erroneously held, is not with- 
out excuse , for the writ mentioned by Magna Carfca, besides 
effecting its mam purpose, was put to another and subsidiaiy 
use, which bears a superficial resemblance to that seived by 
the habeas corpus oi later centuiies Consideiable delay 
might occur between the appellee’s petition for the writ 
of inquisition and the veidict upon it In the interval, the 
man accused of rnuidei had, in the normal case, no right 
to be released on bail, a privilege allowed to those suspected 
of less grave ciimes This was hard in cases wheie the 
accused was the victim of malice, or guilty only of justifiable 
homicide Prisoners, placed in such a plight, might pur- 
chase from the Crown, always ready to accept fees in a 
worthy cause, royal writs which would save them from 
languishing for months or years m gaol The writ best 
suited for this purpose was that de ocho et atia^ since it was 
already applicable to presumably innocent appellees for 
another purpose^ 

As trial by combat became rapidly obsolete, the original 
purpose of the writ was forgotten, and its once subsidiary 
object became more piomment Before Bracton’s day 
(possibly even before the date of Magna Carta) this change 
had taken place the writ had come to be viewed pnmanly 
as an expedient for releasing** upon bail homicides pm 
^nfortumum or se defend endo Bi acton, in giving the form 
of the wnt,^ declares it to be iniquitous that innocent men 
accused of homicide should be long detained in prison , 
therefore, he tells us, an inquisition is wont to be made at 
the request of soirowful friends — whether the accusation is 
bona fide or has been brought de od%o et aha Tins pleasing 
picture of a king moved to pity by the tearful fnends of 

^The early history of Iiahem corpus m traced by Prof Janks m a 
learned and mterestiBg article m the Laio Qimrtnif Mami\ Vfll 
164 The writ de odto was obsolete at a date prior to tbo immtum 
of the habeas corpus 

®Cf Brunner, Mmtehwig der p 471 * foim^ l*i| 
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accused men scarcely applies to John, who listened only 
to suitors with long purses which they were ready to empty 
into his exchequer The writs which liberated homicides 
had become a valuable source of revenue Sheriffs were 
frequently repiimanded for releasing prisoners on bail with- 
out the king’s warrant, but, m spite of heavy amei cements, 
they continued their irregularities, either through favour 
to individuals or in return for bribes Thus, m 1207, 
Peter of Scudimore paid to the exchequer a fine of 10 
marks for setting homicides fiee upon pledges, without 
warrant from the king or his ]ustices^ In that year, John 
repeated his orders, strictly foi bidding manslayers to be set 
free upon bail, unless by royal command, until they had 
received judgment in presence of the king’s justices^ 

To John, then, the excessive and arbitrary fees to be 
received for this writ, constituted its gieatest merit, 
whereas the barons claimed, as mere matter of justice, 
that it should be issued free of charge to all who needed 
it John’s acceptance of their demands, contained in the 
present chapter, was repeated in all reissues, and apparently 
observed in practice The procedure during the reign of 
Henry III is described by Bracton 111 a passage already 
cued After the writ de od%o had been received, an inquest, 
he tells us, must be held speedily, <ind if the jury decided 
that the accusation had been made maliciously, or that 
the slaying had been committed in self-defence or by 
accident, the Crown was to be mfoimed of this There- 
after, fiom the chancery would be issued a second writ, the 
form of which is also given by Bracton (known m later 
days as the wnt tradim vn lalhtm) directing the sheriff, 
on the accused finding twelve good sureties of the county, 
to deliver him in bail to those twelve ” till the arrival of 
the justices Such wiits, however, if in one sense freely ’’ 
issued, had always to be paid for A certain Reginald, son 
of Adam, when accused m 1222, offered one mark to the 

Ptpf Edl, 8 John, oxted Madox, I S66 
^ He© Bot PoU , I 76, cited Madox, I 494 The date 18 8 November, 
1207 
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Ving for a verdict of the three neighbounng counties (it was 
a Lincolnshire plea), as to whether the accusation was made 
because of “ the ill-will and hate ” {per odium ef attain) 
which William de Eos, appellant’s lord, bore to Ecgmald’s 
father “ml pei venm appcllum”'^ 

A long series of later statutes enforced oi modified tins 
procedure These have been inteipioted to imply freijuent 
changes of policy, sometimes abolishing and sonu'times re- 
introducing the wilt and the procedure which followed it ^ 
This IS a mistake, the various statutes wrought no ladual 
change, but merely modified points of detail, sometimes 
seeking to prevent the release of the guilty on bail, and 
sometimes removing difficulties from the path of the inno- 
cent The Statute of Westminster, I , for example, after a 
preamble which animadverted on the manner m which 
sheriffs impannelled juries favourable to the accused, pro- 
vided that inquests “ shall be taken by lawful men chosen 
out by oath (of whom two at the least shall be knights) 
which by no affinity with the prisoners nor otherwise aie 
to be suspected”-* The Statute of Gloucester, on the 
other hand, ordered the strict confinement, pending trial, 
of offenders whose guilt was apparent^ The Statute of 
Westminster, II once moie favoured prisoners, piovuling 
by chapter 12 for the punishment of false appellants or 
accusers, and by chapter 29 that “lest the parties appealed 
or indicted be kept long in prison, they shall have a 
writ of odxo ef aita, like as it is declared in Magna Carta 
and other Statutes ” ® 

The writ m question was in use in the year 1214,** 

^See Bracton’s Bool, case 114, and of case 1548 
2 Stephen, Onm Law, I 242 (following Foster, Cnm 284 

considers that it was abolished by 6 Edward I , stat 1, c 9 Coke, 

Imhiutei 42, thought it was abolished by 28 Edward III o 9 (whn h, 
however, seems not to refei to this at all), and restoied by 4i Edwarcl Ul 
0 1 (abolishing all statutes contrary to Magna (kirta) (\)ke, Ilwi , aiid 
Hale, Fkm of the Crown, II 148, considered that the wiit was not 
obsolete m their day Cf Bollock and Maitlaml, II 587, n 
^3 Edward I c II ^6 Edward I , stat 1, c 9 

«13 Edward I cc 12 and 29 «Beei?o^ Bari , I m$ 
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and seems never to have been expressly abolished, but to 
have sunk gradually into neglect, as appeals became obsolete 
and comimssions of gaol delivery were more frequently 
lield 

IV Latei Eistory of Appeal and Battle The right of 
private accusation was lestricted only, not abolished, by 
Hemy II and his successors It could not be denied to 
any mjiued man, who was not suspected of abusing his 
right Prosecutions in the king’s name by way of indict- 
ment and jury trial supplemented, without superseding, 
private prosecutions by way ot appeal and battle The 
danger ot a second prosecution might hang over the head of 
an accused man after he had stood his trial ” and been 
honourably acquitted In was unfair that he should be 
kept in such suspense for evei , and, accordingly, the 
Statute of Gloucester provided that the right of appeal 
should lapse unless exercised within year and day of the 
commission of the offence^ To ensure that the accused 
should escape all risk of a double piosecution for the same 
crime, it was necessary that the Crown should supplement 
the provisions of this act by delaying to prosecute until the 
year and day had expiied This rule was followed in 1482 
Such immunity from arraignment at the king’s suit for the 
space of twelve months (combined with the piovisions of 
the Statute of Gloucester) would undoubtedly have obviated 
the possibility of two trials for one offence , but it produced 

^6 Kelwtud I c 9 Appeals were extremely frequent towards the close 
of the PI mtagcnct poiKKl, especially in the days of “the Lords Appellant ” 
The proi eedmgs which followed on appeal sometimes took place before the 
Couit of the Constable and Marshal and sometimes before Parliament 
In neithei case weu they popular One of the charges brought against 
Kkhard II by the Parliamtnt which deposed him, was that “m violation 
of Magna Carta*’ (that is, probably, of chapter persons maliciously 
accused of treasonable words were tried before the constable and marshal, 
and although they might be “ old and weak, maimed or mfirm,” yet com 
pdled to hght against appellants “young, strong, and hearty ” Bee Mot 
Pad , III 42U, cited Neilson, TncU hy Combat^ 191 On the other hand, 
the Btatute I Henr} IV c 14 provided that no apj;>eals should in future 
Im> Iwdd Irefore Parliament, but only before the Court of the Constable and 
Marshal 
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a worse evil of a different kind, by facilitating the escape 
of ciiminals from jnstice Aftei experience of its peinicious 
efiects, this rule was condemned by the act of parliament 
which instituted the Star Chamber ^ 

This remedied the more recent evil, but revived the old 
injustice, the same statute enacted that acquittal should 
not bar the right of appeal of the wife oi nearest heir of 
a murdered man Thus, once again, a man declared inno- 
cent by a jury might find himself still exposed to a second 
prosecution This unjust anomaly remained without formal 
redress until the nineteenth century , and in 1817 the 
British public was startled to find that a long-loi gotten 
legal procedure of the dark ages still formed part of the 
law of England The body of a Warwickshire girl, Mary 
Ashford, was discovered m a pit of water under cii- 
cumstances which suggested foul play Suspicion fell on 
Abraham Thornton, who had been m her company on 
the night when she disappeared After indictment and 
trial at Warwick Assizes on a chaige of rape and murder, 
he was acquitted The giihs eldest biother, William Ash- 
ford, was not satisfied by what was apparently a iieilt'ctlj' 
honest verdict He tried to secure a se( ond trial, aud with 
this object claimed the ancient right of appeal of fedony, 
which the judges did not see their way to lefuse AshfoicFs 
attempt to revive this obsolete proceduie mm met by 
Thornton’s revival of its equally obsolete counterpart 
Summoned before the judges of King’s Bench, lie ofic^rcal 
to defend himself by combat, tin owing down as wager 
of battle ” a glove of approved antique pattern The jutlges 
had to admit his leg<il light to defend hunsell against the 
appeal ‘‘by his body,” and Thornton thus succa^ssfullj 
foiled the attempt to force lum to a second tnal, m the 
court never contemplated the possibility of a meclieviil 
judicial combat being actually fought m the nmeteeiitii 

1 See 3 Henry VII c 1, s 11 Thi« statute how ihti iiyiiml 

party, with the right of appeal, was ** offcentiiwefi «Iow awl also agwil 
with, and by the end of the year all is forgotten, which t» another ocratkm 
of murder ” 
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century The appeal was withdrawn and the proceedings 
terminated ^ 

The unexpected revival of these legal curiosities of an 
earlier age led to their final suppiession In 1819 a 
Statute was passed abolishing proof by battle alike m 
criminal and in civil pleas, and the right of appeal fell 
with it 2 


CHAPTER THIRTY-SEVEX 

Si aliquis teneat de nobis per feodifiimam, vel per 
sokagium, vel per biugagium, et de alio teiram teneat per 
serviciiim inilitare, nos non habebnniis cu&todiam heredis 
nec terre sue que est de feodo alterms, occasione illius 
feodifirme, vel sokagn, vel burgagii , nec habebirnus cus- 
todiain illius feodifiinie, vel sokagn, vel burgagii, nisi ipsa 
leodifirma debeat servicium militare Xos non habebirnus 
custodiain heredis vel teire alicujus, quam tenet de alio per 
servicmm militare, occasione alicu]us parve serjanterie quam 
tenet de nobis per servicmm reddendi nobis cultellos, vel 
sagittas, vel hujusmodi 

If anyone holds of us by fee farm, by socage, or by burgage, 
and holds also land of another lord by knight’s service, we 
will not (by reason of that foe farm, socage, or burgage,) have 
the wardship of the heir, or of such land of his as is of 
the fief of that other , nor shall we have wardship of that 
fee farm, socage, or burgage, unless such fee-farm owes 
knight’s service We will not by reason of any petty 
serjeanty which anyone may hold of us by the service of 
rendering to us knives, arrows, or the like, have wardship of 
his heir or of the land which he holds of another lord by 
knight’s service 


By these provisions the Charter reverts once more to the 
subject of wardship, laying down three rules which will be 

^ Bee A^kf^rd v Tlwmtmif 1 B and AM 405 461 
a See 59 aeorge III c 46 
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better understood when their secjuence is somewhat altered, 
the second being taken first 

(1) Oid%naoy warddlnp The reason for claimuig ward- 
ship from lands held in chivalry, namely, that a boj tenant 
could not perform mihtaiy service, did not apply to fee- 
farm, to socage, or to burgage Tbeie was much loosenchs 
of usage, however, and of this John took full advanhige 
The Charter stated the law evplicitly, wardship was not 
due from any such holdings, except in the somewhat anomal- 
ous cases wheie lands m fee-farm expiessly owed imlitaiy 
service^ As petty serjeanties (although mentioned in the 
present chapter m a different connection) are not e\i)U‘ssly 
said to share this exemption, it may be inferred that the 
barons admitted John’s wardship over them, just as in 
the case of great serjeanties In Littleton’s time, the 
law had been changed Petty serjeanties weie then 
exempt ® 

(2) Fre7 ogatim wai dhh%;p When a tenant-in-chivaliy died 
leaving two separate military fiefs held of different mesne loids, 
each of these lords enjoyed, during the minority, waidship ovei 
his own fief This was peifectly fan to all p.irties, but 
if the ward held one estate of the Crown, and another of a 
mesne lord, the king claimed wardship ovei both, and 
that, too, even when the Ciown fief was of small value® 
Such rights were known as “ prerogative wardship,” ami 
thus limited, were in 1215 perfectly legal, however inecput- 
able they may now seem 

(a) Fee-farm, socage, and huignge John, howecei, 
pushed this right further, and exercised prerogative wntd 
ship over fiefs of mesne lords, not merely by occasion of 
Crown fiefs hold in chivalry, but also by occasion of Ciown 
fiefs held by any other free temure It was oufrag'oiis 
thus to claim prerogative wardship in iesp(H*t of fee i.itm, 

lOf pp 66 70, and 75 7 vni « I 

^Of Olanvill, Til c 10 “When any one holds td ttn kiiu 
the wardship over lum belongs exclusively to the kii% ^Inliici ft** li«if 
has any other lords or not , lieoause the king can have tm ititii It I# « 
a superior ” 
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socage, or burgage lands, which were themselves exempt 
from ordinary wardship John accordingly was made to 
promise amendment ^ 

(1) Pitfy ScTjeant'iL^'^ were in a slightly different 
position Although Magna Cart<i did not abolish the 
Crown's rights of ordinary wardship over these, it forbade 
that that should form an occasion of prerogative wardship 
The king might en]oy the custody of his own hef if he 
pleased, but not of the wider fiefs of others on that 
pietext * 

Prerogative wardship (even m the limited form admitted 
by Magna Carta) might involve a double hardship on the 
mesne lord deprived by it of the custody of his fief 
Suppose that the common tenant held lands from a mesne 
lord on condition of, say, five knights’ service, in addition to 
his (hown fief The king seized both fiefs on his death, 
nominally as a compensation foi the loss of military seivice, 
whitdi the mmoi heir could not render Yet when a 
scutage ran the king demanded from the mesne lord pay- 
ments in pioportion to his full qioota without allowing 
for the fees of five knights taken from him by prerogative 

^ Olanvill, VII c 10, had laid it down that burgage tenure could not gi\c 
rise to pierogative wardship 

■^hce p 68 ^ 

^hco Bracton, Jolio 87 b The Note BooL, case 7H, contains a good 
illuatrition The motive for the. so restrictions was ck irly to prevent in 
justice to mesne loids It was probably, howo\ci, m indirect consequence 
of Magna Carta that a similar r ulc came to be applied whcie no mesne lord 
waa injuriously afkcted In Till a ceitain Half of Bradeley dud who had 
held two separati freeholds of the Ciown, (i) a small fee by petty sorjeanty 
for which he leiuleied twenty auows a yeai, and (u) Imd of considerable 
value held in socage The Crown took possession of both estates, on the 
assumption that theMulmitted right of wardship over the petty serjeanty 
brought with it a right of wardship over the socage lands also (although 
these would have been exempt if they had stood alone) 1’he king sold his 
i ights for KKl marks Half’s widow e laimod the wai dship of the socage lands, 
on the ground that these were of much greater value than those held by 
aerjianty Her argument was uphold, and the 1(H) marks were refunded 
by the exclnqner to the diHappomttd purchaser Moo Ptpe MoH, 1 Henry 
III , cited Madox, I tm 6 
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wardship This is no imaginary case The barons m 
1258 complained of the practice and demanded re- 
dress ^ 


CHAPTER THIRTY-EIGHT 

Nullus ballivus ponat de cetero aliquem ad legem simphci 
loquela sua, sine testibus fidelibus ad hoc mductis 

No bailiff for the future shall put any man to his ” 
upon his own mere word of mouth, without credible witnesses 
brought for this purpose 


The evident intention of this piovision to prevent 
irregularities at the critical stage of a trial, when the Ujt 
appointed by the court was attempted This woid I&.1, in 
its technical sense, may be correctly <ipplie(l to any form of 
judicial test, such as compurgation, ordeal, or combat, the 
precise meaning required 111 each particular case being 
determined by the context^ In this passage of Magna 
Carta, it may be used m its widest connotation, but reasons 

^See Petition of the Barons, article 2, {Spied GharkrH^ 18 C 51 of 
Magna Carta reverts to prerogative waidship, granting rc (boss, although 
not summary redress, where John, or hxs father or brothei, had likgdl} 
extended it by occasion of socage, etc Bee also nujyra, p 241 

^Dr Stubbs {Comt Hint ^ I 576) translates in this pisnage by 

compurgation or ordeal” Pollock and Maitland (It 601, n } i‘xpliin 
that the word ‘*doos not noccssauly point to unilateral mthal, it may 
well stand for trial by battle ” Th lyor {Mmd^nce, W) 2(K)) ox lends it ev« ii 
further, so as to embiace judicially appointed Usts of i^ery kintl 
battle, ordeal of 6rc 01 water, simple oath, oath with rompiirgatoi*, 
charter, transaction witnesses, or sworn verdict Bigelow 
Anglo JSformannimj 44) cites from Domesday Book casts wdmre Iitigwite 
offered proof omm lege or ommbm hgihm, that is, in any way tin* ciniit 
decided Sometimes lex had a more xestneted mtaning, in tliii C’liiitoiiM 
of Newcastle on Tyne {SeleU Charter^ 112) it seems to me in cwiiiiurgalinti 
as opposed to combat 
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will be immediately adduced for the belief that ordeal was 
specially present to the minds of those who framed it 
Bailiffs, (the word is a wide one, including ceitamly 
the sheriffs and their underlings, and possibly also the 
stewards who presided in manonal courts)^ had evidently 
been guilty of irregularities which public opinion of the 
day condemned So much is clear but authorities differ 
widely as to the exact nature of the abuse which is here 
prohibited 

I FrobaUe Object of the Chaptei The key is supplied 
by the words of article 4 of the Assi/e of Clarendon, the 
provisions of which still regulated the Crown's practice m 
criminal cases in the reign of John That ordinance ex- 
plains the procedure to be followed when robbers, murderers, 
or thieves, apprehended by the sheriffs upon indictment, 
were brought before the justices for tiial '‘and the sheriffs 
shall bring them before the justices , and with them they 
shall bring two lawful men of the hundied and of the 
village where they weie apprehended, to bear the record of 
the county and of the hundred, as to why they had been 
apprehended , and, there, before the justices thej^ shall make 
their law” This "law” is elsewhere in the ordinance clearly 
identified with ordeal , ^ and the purport of the whole was 
that accused men could not be put to ordeal except in 
presence of two lawful me% who had been present at the 
indictment and had come before the justices specially to 
bear witness thereof In other words, the sheriff's verbal 
repoit of the indictment " Ustibus fidehhis ad hoc 

induct%H ” was not sufficient The " county ” and the 
" hundred ” which had accused the piisonei must send 
representatives to bear lecord of the facts ^ 

c 24 ("^oke, Rtiond ImiUuU^ p 44, following the doubtful 

authority of the Mtrtor of extends it to all king’s justices and 

ministers The imqualifitd ** badhiniH^^ of this passage should, perhaps, be 
contrasted with the **no$tn haliiim” of cc 28 and 10 
®hee article 12 wheie ad agwam” is contrasted with ^^nonhabeat 
of article Id {i^deci 144) 

^The “ad portaridum rteordat%omm com%tatm€t hundrah^^ of the ordi 
nance is exactly opposed to the “ loqueia mm ” of the Charter 
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The ordeal indeed was a solemn affair for which careful 
rules had been laid down Every piecaiition was taken 
against the sheriff abusing his authonty IIis account of 
the indictment was checked by the piesonce of Buboidmate 
ofiicials as well as of these members of the accusing lury 
Moieover, loids of feudal couits, claiming this fianchisc^, 
could only exercise it under royal warnint Heni}, the 
inventor of the system, sternly repressed all niegulaniies 
whether those of his own bailiffs or of the stewards of 
private lords ^ 

The same rules of procedure prevailed under John, who 
was less careful, however, than his father had been, to 
suppress irregularities In Magna Carta he promised 
amendment The piesence of witnesses required by the 
Assize of Clarendon was once more insisted on as a check 
upon the capricious or unfair use of the ordeal The 
Charter of 1216 repeated this provision without alteration 
In 1217, however, a change occurred, which was un- 
doubtedly a consequence of the vntual abolition of the 
ordeal by the Lateran Council m 1211 The framers of 
Henry’s second reissue, no longei so engrossed in pressing 
matters of state as they had been m the pievious year, 
found leisure to adjust points of administiative detail 
The simple reference to ordeal was inappiopriato now 
that new forms of trial wefe taking its place Tlie 
justices, indeed, scarcely knew what test they should 
appoint, when oideal had been forbidden They sinm 
sometimes to have resorted to compurgation and sonnet im<‘H 
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to battle 5 but the sworn verdict of neighbours was fast 
occupying the ground left vacant The new Charter then 
made it clear that the provisions apj)lied in 1215 to ordeal 
were to be extended to the other tests which were now 
being substituted for it The ''ad legtm '' of John's Charter 
became m the new version "ad legem manifi^lam nec ad 
juramentum,'' which might very well include battle and the 
decisions of jurors as well as ordeal ^ 

II Medieval Intent p etaiions of the Passage Ignorance of 
the exact nature of the abuse prohibited may well be 
excused at the present day, since it had become obscure 
within a century of the granting of the Charter Some 
legal notes of the early fourteenth century, containing three 
alternative suggestions, have come down to us ^ 

(1) The first interpretation discussed, and apparently 
dismissed, in these notes, was that Magna Carta by this 
prohibition wished to ensure that no one should serve on a 
]ury {%7h jaratam) unless he had been warned by a timely 
summons This far-fetched suggestion is clearly erroneous 

(2) The next hypothesis laised is that the clause pre- 
vented the defendant on a writ of debt (or any similar writ) 
from winning his case by his unsupported oath, where 
compurgators ought to have sworn along with him 
Exception was, m this view, taken to the bailiff treating 
favoured di fondants m civil pleas with unfair leniency 

(3) A third opinion is stated and eulogized as a better one, 
namely that the Chartei prohibited bailiffs from showing un- 
due favour to flainhfs in civil pleas The defendant on a writ 
of debt (or the like) should not, in this interpretation of 
Magna Carta, be compelled to go to proof at all (that is, to 
make his “law”) unless the plaintiff had brought “suit” 
against him (that is, had raised a presumption that the claim 

^ 8c© Thayer, Emdmce, V, n for a cmt of 1291, where “aci kffem nmm 
cm only mean trial by combat The Btatnte of Weetminstei I 

Edward I c 12) described men refusing to put themsclvos on a jury^s 
\ ^ rdicfc, “ come ream qui r^ment la commune /fy de to /e t? e ” 

^ These appear as an appendix to the Tear Book of 12 1 Kdward 1 
(p 1)16), but the handwriting is supposed to hi of the icign of Edward II 
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was good, by production of preliminary witnesses or by 
some recognized equivalent) ^ This last of the three inter- 
pretations thus suggested in the reign of Edward II has its 
modern adherents, as will immediately be shown , but the 
discussion inaugurated in Plantagenet days has not yet 
received an authoritative settlement It was discussed m 
the Court ^of Common Pleas so recently as 1700,^ and 
historians at thfe present day differ as widely as do the 
lawyers 

III Modern Interpretatwns of the Passage No two 
of the recent authorities hold precisely similar opinions 
Pour views, at least, may be distinguished (1) 
The provision is sometimes regarded as an attempt 
to prevent plaintiffs in civil suits from being treated 
with undue favour to the prejudice of defendants A 
“ suit ” of witnesses {sectatores) had to be produced in 
court by the plamtiff before any trial ’’ {lex) could 
take place at all Bailiffs were forbidden to allow, through 
slackness, favour, or bribery, this rule to be relaxed This 
interpretation, whicn was adopted by the author of the 
Mirror of Justices, and by the writer of the notes ap- 
pended to the Year Book already cited, found favour 
with Chief Justice Holt in 1700^ 

(2) A second theory treats the clause as forbidding 
bailiffs (whether royal officers or manorial stewards) to use 

sv^ra, pp 101 2 The necessity for such “suit” was not legally 
abolished until 1852 (by Statute 15 and 16 Victoria, c 76, s 55) In 1343 
it had been decided that the “ suit ” must be m existence, but need not be 
produced m court , and that if they did appear they could not be examined 
See Thayer, Evidence, 13 15 

2 See City of London v Wood, cited infra 

^ See City of London v Wood (12 Modern Reports, 669) Holt held 
the clause of Magna Carta to mean that the plaintiff, unless he had 
his witnesses, could not put a defendant to his oath Pollock and Mait 
land, 11 604, seem to concui, to the extent at least of counting this 
as one of the abuses condemned by c 38 “The rule which required a 
suit of witnesses had been regarded as a valuable rule, m 1215 the 
barons demanded that no exception to it should be allowed m favour 
of royal officers ” 
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their authority to forward suits to which they happened 
to be parties In certain circumstances, it would seem> 
the steward who presided as his master's representative 
over the inanonal court claimed the right to put a 
defendant to his proof, without first producing suit '' 
or its equivalent, a piivilege, however, which he could 
exercise only once in every year Royal bailiffs claimed 
this privilege, and that without any similar restrictions 
One object of Magna Carta, in this view, was to 
reduce bailiffs to an equality with other litigants No 
longer should their bare assertion enable them to dis- 
pense with the formalities which the court required 
from ordinary plaintiffs before putting their adversaries 
to the iisk of ''a law" or proofs 

(3) In marked contrast to these two theories, which 
read Magna Carta as preventing undue favour to plain- 
tiffs, comes a third which regards it as forbidding undue 
favour to defendants The Crown, it is pointed out, 
favoured Jews against Christians with whom they went 
to law The Hebiew defendant in a civil suit '' might 
purge himself by his bare oath on the Pentateuch, 
whereas in a similar case a Christian, as the law then 
stood, might be required to wage his law twelve-handed 
— zc with eleven compurgators"^ Magna Carta, it has 
been suggested, struck at-tthis preferential treatment of 
Jewish litigants, trebly hated as aliens, capitalists, and 
rejectors of Christ If so, the attempt failed , for in 
1275 a certain Hebrew, named Abraham, was allowed 
“ to make his law single-handed on his Book of the 
Jewish Law" m face of the plaintijBTs protest that this 
was contrary to the custom of the realm ^ 

(4) A fourth theory reads the chapter as a prohibition 
of undue severity in criminal prosecutions A formal 

^ Thiis reading is emphasised by Brunner, BmUlmng der Schwurgenchte 
199 200 

J M Rigg’s admirable preface to Sd Pleas from Polls of Jeivtsh 
p xu , and cf supra, c 10 
® See Jhd , p 89, where the case is cited 
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indictment by the accusing jury must always precede 
the “ trial ” No bailiff ought to put anyone to the water 
or the red-hot iron upon suspicion, or private information ^ 
Much may be said for this interpretation so far as it 
goes , but the Assize of Clarendon and Magna Carta 
agree in demanding something more It was not enough 
that indictment should precede ordeal , they required 
that some members of the presenting jury who had 
made the accusation at the first diet should accompany 
the sheriff before the justices at the final diet, there to 
bear testimony both as to the nature of the crime and as 
to the fact of the indictment Before anyone could be put 
“ to his law,” the sheriff's verbal report must be corroborated 
by the testimony of representative jurors 


CHAPTER THIRTY-NINE 

Nullus liber homo capiatur, vel impnsonetur, aut dis- 
seisiatur, aut utlagetur, aut exuletur, aut aliquo modo 
destruatur, nec super eum ibimus, nec super eum mitte- 
mus, nisi per legale judicium parium suorum vel per 
legem terre 

No freeman shall be arrested, or detained in prison, or 
deprived of his freehold, or outlawed, or banished, or in 
any way molested, and we will not set forth against him, 
nor send against him,^ unless by the lawful judgment of 
his peers and by the law of the land 

iThis reading is supported by Pollock and Maitland, I 130, n There 
IS no necessary inconsistency between the view here cited, and that 
already cited from Ih%d II 604- The same clause of Magna Carta may 
have been aimed at irregularities of two kinds, in civil and criminal 
pleas respectively 

^The corresponding pro\ision of the Articles of the Barons (29) adds 
the word “ w” (“ nec rex eat vel mittat bupei eum m”) The idea of open 
violence, thus clearly indicated, is expressed m contemporary documents 
by the fuller phrase, per vim et arma The accepted translation, as 
contained in the Statutes at Large, ‘‘nor will we pass upon him nor 
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This chapter occupies a prominent place m law-books, 
and is of considerable impoitance, although there are 
reasons for holding that its value has been grossly ex- 
aggerated 

I Its Main Object It has been usual to read it as 
containing a guarantee of trial by jury to all Englishmen , 
as absolutely prohibiting arbitrary commitment , and as 
undertaking solemnly to dispense to all and sundry an 
equal justice, full, free, and speedy^ The traditional inter- 
pretation has thus made it, in the widest terms, a promise 
of law and libeity, and good government to every one^ 
A careful analysis of the words of the clause, read in 
connection with its historical genesis, suggests the need 
for modifications of this view It was in accord with the 
practical genius of this great document that it should 
direct its energies, not to the enunciation of vague plati- 
tudes and well-soundmg generalities, but to the reform of 
a specific and clearly defined group of abuses Its mam 
object was to prohibit John from resorting to what is 
sometimes whimsically known in Scotland as ''Jeddart 
justice’'^ It forbade him for the future to place execution 

condemn him,” is thus inadequate The editors of the Statutes of the 
BecUnif I 117, suggest ‘‘deal with him” as an alternative translation 
Coke, it will be seen is the original source of the error which 

connects this “ going ’ and “ sending” with legal process 

^ See, e g , Coke, Second Insti^te, 55 

®Thus Blackstone, Gommentaries, IV 424 “It protected every in 
dividual of the nation in the free enjoyment of his life, his liberty, and 
his property, unless declared to be forfeited by the judgment of his peers 
or the law of the land ” Hallam, Middle Ages, II 448, speaking of 
cc 39 and 40 together, says they “protect the personal liberty and 
property of all freemen by giving security from arbitrary imprisonment 
and arbitrary spoliation ” Creasy, English Gonstitution, p 151, n “The 
ultimate effect of this chapter was to give and to guarantee full protection 
for person and property to every human being that breathes English air ” 

^ The same grim tradition applied to Lidford as to Jedburgh 
“I oft ha\e heard of Lydford law. 

How in the morn they hang and draw, 

And sit in judgment after ” 

See Neilson, Inal hy Oomhat, 131, and authorities there cited 
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before judgment Three aspects of this prohibition may be 
emphasized 

(1) Judgment must pecede exemUon In some isolated 
cases, happily not numerous, John proceeded, or threatened 
to proceed, by force of arms against recalcitrants as though 
assured of their guilt, without waiting for legal procedure ^ 
Complaint was made of arrests and imprisonments 
suffered “ without judgment ” {dbsgue jud%cio) , and these 
are the very words used in the “ unknown charter ” — Con- 
ced%t Rex Johannes quod non capet homines absque judicio ^ 
Both the Articles of the Barons and Magna Carta ex- 
pand this phrase Absque gvdicio becomes msi per legale 
judicium parium suorum ml pr legem terre, thus guarding, 
not merely against the more obvious evil — execution with- 
out judgment — but also against John's subtler device for 
attacking his enemies by a travesty of judicial process 
The Charter asks not only for a judgment," but for a 
^"judgment of peers" and ‘'according to the law of the 
land" Two species of irregularities were condemned by 
these words, and these will be explained in the two 
following subsections 

(2) Per judicium parium every judgment must be 
delivered by the accused man's “ equals " The need for 
“ a judgment of peers " was recognized at an early date 
in England ® It was not originally a class privilege of 
the aristocracy, but a right shared by all grades of free- 
holders whatever their rank they could not be tried by 
their inferiors^ In this respect English custom did not 

^ Mr Bigelow considers that such cases were numerous See Procedure^ 
155 ‘‘The practice of granting writs of execution without trial in the 
courts appears to have heen common ” 

®See Appendix 

®The earliest known reference occurs m the so Leges Hmric^jpnrm 
(c 31) Unusqimque per pares suos pidicandus est et e^usdem promnciae 
^ Cf Pollock and Maitland, I 152, and authority cited As there was 
no “peerage” in England in the modern sense (cf supra, p 237) until 
long after John’s reign, it is obvious that gudicium par%um of Magna 
Carta must be interpreted in a broader sense than any mere “privilege 
of a peer” at the present day Every man’s equals were his “peers ” 
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differ from the procedure prescribed by feudal usage on 
the Continent of Europe ^ Two applications of this general 
principle had, however, special interest foi the framers of 
Magna Carta the '' peers ” of a Crown tenant were his 
fellow Crown tenants, who would normally deliver judg- 
ment in the Cm %a Reg%s , while the “ peers ” of the tenant 
of a mesne loid were the other freeholding tenants 
assembled in the Court Baron of the manor In either 
case judgments were given per pares curiae, who de- 
cided what “ test should be appointed, who thereafter 
sat as umpires while their accused “peer” carried this 
through to success or failure, and who finally pronounced 
a sentence m accordance with the result Crown tenants 
and under-tenants alike complained that they were deprived 
by John of the only safeguard they could trust, the 
judgment of a full court of Englishmen of their own rank, 
who presumably, therefore, had no undue bias towards 
conviction John, not here an innovator, but merely re- 
sorting wholesale to practices used sparingly and with 
prudence in earlier reigns, had set these rights openly at 
defiance His political and personal enemies were fre- 
quently exiled, or deprived of their estates, by the judgment 
of a tribunal composed entirely of Crown nominees ready 
to give any sentence which John might dictate Magna 
Carta promised a return tc^ the recognized ancient practice 
No freeman should henceforth suffer in person or in pro- 
perty as the result of a judgment by the professional judges 
forming the bench of Common Pleas, or the other bench 
known as coram rege This was to abolish not merely 
the abuses of John, but the system of Henry II, which 
he abused 

The varied meanings conveyed by the word “ peers ” to a 
medieval mind, together with the nature oi judicmm parium, 
may be further illustrated by the special rules applicable to 
four exceptional classes of individuals — {a) all Jews of 
England and Normandy enjoyed under John's charter of 

1 See Stubbs, Gomt Mist , I 578, n , for foreign examples of judicium 
panum 
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10th April, 1201, the right to have complaints against them 
judged by men of their own race For them a judicium 
jpobrmm was a judgment of Jews ^ (5) A foreign merchant, by 
later statutes, obtained the right to a special form of 
judicium ^pariurn — to a jury of the ^"half tongue’' {dc 
medietate linguae), composed partly of aliens of his own 
country^ {c) The peers of a Welshman seem, in some 
disputes with the Crown, to have been men drawn fiom the 
marches, and therefore unlikely to side entirely either 
with the English or with the Welsh point of view Such 
at least is the most plausible interpretation of the phrase 
in marchia jper judicium parium suorum” occurring in 
later chapters of Magna Carta, and granting to the Welsh 
redress of wrongful disseisins^ {d) A Lord Marcher occu- 
pied a peculiar position, enjoying rights denied to barons 
whose estates lay in more settled parts of England In 1281 
the Earl of Gloucester, accused by Edward I of a breach of 
allegiance, claimed to be judged, not by the whole body ol 
Crown tenants, but by such as were, like himself, lords 
marchers^ These illustrations show that a “trial by peers” 
had a wider and less stereotyped meaning in the Middle 
Ages than it has at the present day^ 

(3) Per legem terrae No freeman could be punished 
except in accordance with the law of England These often- 
quoted words were used in Magna Carta with special though 
not perhaps exclusive reference to the narrow technical 
meaning of which was so piominent in 1215 and 

1 “If a Christian bring a complaint against a Jew, let it be adjudged by 
his peers of the Jews ” See Rot Ghartarum, p 93, and supra p 269 

2 See Garta Mercatoria, c 8 , 27 Edward III stat 2, c 8 , and 28 
Edward III c 13 , also Thayer, Evidence, p 94 

See infra, cc 56, 57, and 58 Under c 59 the barons of England were 
called peers of the King of Scots 

^See Placitorum Ahhrevatio, p 201, cited Pollock and Maitland, I 393 n 
^ See also a passage in the Scots Acts of Parliament (I 318) attributed to 
David “ No man shall be judged by his inferior who is not his peer , the 
earl shall be judged by the earl, the baron by the baron, the vavassor 
by the vavassor, the burgess by the burgess, but an inferior may be 
judged by a superior ” 
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which has been already explained^ The G-reafc Charter 
promised that no plea, civil or criminal, should henceforth 
be decided against any freeman until he had failed in 
the customary “ proof ’—whether battle, or ordeal, or 
otherwise ^ 

This oldei, more technical signification was gradually for- 
gotten, and “ the law of the land ” became the vague and 
somewhat meaningless phrase of the popular speech of to- 
day It was only natural that this change of meaning 
should be reflected in subsequent statutes reaffirming, 
expanding, or explaining Magna Carta An important 
series of these, passed in the reigns of Edward III and 
Richard II, shows how the jper legem terme of 1215 was 
read in the fourteenth century as equivalent to the wider 
expression "'by due process of law,’ and how the Great 
Charter was interpreted as prohibiting the trial of men 
for their lives and limbs before the King’s Council on mere 
informal and irresponsible suggestions, sometimes made 
loosely or from malicious and interested motives^ 

^See supra, p 103, and cc 18, 36, and 38 

^ See Thayer, Evidence, 200 1, for a discussion of the phrase ^Hex terras ” 
See also Bigelow, History of Procedure, 155, n “The expression ^ per legem 
terras^ mrrgly required judicial proceedings, according to the nature of the 
case , the duel, ordeal, or compurgation, in criminal cases, the duel, 
witnesses, charters, or recognition 111 property cases ” The words occur 
at least twice in Glanvill, each tftne apparently with the technical mean 
mg In II c 19, the penalty for a false verdict includes forfeiture by 
jurors of their law {^Hegem terrae amittentes^^) , while in Y c 5, a man born 
a villem, though freed by his lord, cannot, to the prejudice of any stranger, 
wage his law (“ad5 cdiquam legem terrae faciendam'^^) The stress placed 
on the accused’s right to the time honoured forms of lex is well illustiated 
by the difficulty of substituting jury trial for ordeal It has already been 
shown that the right of “standing mute,” that is, virtually, of demanding 
ordeal, was only abolished in 1772 See supra, p 400 Five and a half 
centuries were thus allowed to pass before the criminal law was bold 
enough, m defiance of a fundamental principle of Magna Carta, to deprive 
accused men of their ^ law ” 

^ It would seem, however, from the words of these statutes that for this 
purpose the provisions of chapters 36 and 38 were used to supplement those 
of the present chapter, if they were not confused with them See 5 
Edward III c 9 , 25 Edward III stat 5, c 4 , 37 Edward III c 18 , 38 



442 


MAGNA CARTA 


The Act of 1352, for example, after reciting the provi- 
sion of Magna Carta at present under discussion, insisted on 
the necessity of indictment or presentment of good and 
lawful people of the same neighbourhood where such deeds 
be done ” Coke,^ founding apparently on the terms of these 
fourteenth-century statutes, makes ;peT legem te'irae'' of 
the Charter equivalent to “ by due process of law ” and that 
again to "‘by indictment or presentment of good and law- 
ful men,” thus finding the grand jury enshrined in 
Magna Carta The framers of the Petition of Eight ^ read 
the same words as a prohibition, not only of impiison- 
ment "" without any cause showed ” but also of pro- 
ceedings under martial law, thus interpreting the aims of 
King J ohn s opponents m the light of the misdeeds of King 
Charles, and applying to the rude system established by 
Henry of Anjou reforms more appropriate to the highly 
developed administration of the Tudors 

These glosses must be discarded , the words of John's 
Charter promised a threefold security to all the fieemen of 
England Their persons and property were protected from 
the king's arbitrary will by the lule that execution should 
be preceded by a judgment — by a judgment of peers — by a 
judgment according to the appropriate time-honoured “ test,” 
battle, compurgation, or ordeal 

(4) The meamng of “ ml ” The peculiar use of the word 
^'veV introduced an unfortunate element of ambiguity No 
proceedings were to take place "" without lawful judgment 
of peers or by the law of the land ” — "" or ” thus occurring 
where ""and” might naturally be expected Authorities 
on medieval Latin are agreed, however, that "" vel ” is some- 
times equivalent to et^ Comparison with the terms of 

Edward III c 3, 42 Edward III c 3, 17 Richard II c 6 See also 
Stubbs, Const Hist , II 637 9, for the series of petitions beginning with 
1351 

^ Second InsMutet p 46 ^ 3 Charles I c 1 

3 Pollock and Maitland, I 152, n , read the word as having both 
meanings m this passage Cf Gneist, Engl Gomt , chapter xviii 
Mr Pike, Home of Lords, 170, takes an opposite view “King John 
bound himself in such a manner as to show that 3 udgment of peers was 
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chapter 52 and with those of the corresponding Article 
of the Barons places the matter almost beyond doubt The 
25 th of the Articles of the Barons had provided that all 
men disseised by Henry or Richard should “ have right 
without delay by judgment of their peers in the king’s 
court/’ giving no hint of any possible alternative to judic%um 
parium Chapter 52 of the Charter, in supplementing the 
present chapter, describes the evils complained of in both 
as acts of disseisin or outlawry by the king sine legale 
judicio paTium suorum’^ leaving no room for ambiguity 

II The Scope of the Protection afforded The object of 
the barons was to protect themselves and their triends 
against the king, not to set forth a scientific system of 
jurisprudence the judicium par mm was interposed as a 
barrier against prosecutions instituted by the king, not 
against appeals of private individuals Pleas following 
upon accusations by the injured party were held in 1471 
not to fall within the words of Magna Carta ^ This was a 
serious limitation , but as against the Crown the scope of 
the protection afforded by the Q-reat Charter was very 
wide indeed Care was taken that the three-fold safeguard 
should cover every form of abuse likely to be practised 
by John 

(1) Oapiatur vel impnsonetur If these two words were 
literally interpreted, and the provision they embody strictly 
enforced, all orderly government would be at an end 
When a crime has been committed, the offender must be 
arrested and provisionally detained, without waiting for 
any judgment, whether of peers or otherwise A man 

one thing, the law of the land another The judgment of peers was 
a very simple matter and well understood at the time The law 
of the land included all legal proceedings, civil or ciiminal, other than 
the judgment of peers ’’ The present writer rejects this antithesis, 
because the two things may be, and indeed must be, combined The 
“trial” by a law and the “judgment” by equals were complementary 
of each other The peers appointed the test and decided whether it 
had been properly fulfilled 

^ See, e g , Pike, Home of Lords^ 217, citing Littleton m Year Bool, 
faster, 10 Edward IV , No 17, fo 6 
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accused of crime may, indeed, justly demand three things 
a trial before condemnation, that the trial be not too long 
delayed, and that under some circumstances he should be 
meanwhile released on bail Magna Carta goes further, 
promising complete exemption from arrest until judgment 
had been passed upon him Here the barons extorted a 
wider concession than could possibly be enforced Their 
excess of caution had led them to use a loose and 
dangerously wide phrase, which ought not to be too 
literally interpreted^ 

(2) Aut d%sse%s%atuo Avarice was one of the most fre- 
quent motives of John’s oppressions the whole machinery 
of justice was valued primarily as an engine for transferring 
land and money to his treasury Crown tenants frequently 
found their estates appropriated by the Crown as escheats 
That this was one of their grievances to which the barons 
attached supreme importance is shown in many ways by 
the care taken in the 25 th of the Articles ot the Barons 
and m chapter 52 of the Charter to provide procedure 
for restoring to their rightful owners estates of which they 
had been improperly ‘‘disseised,”^ and by the terms of 
certain writs issued by John after the treaty at Runny mede, 
for example the letter of 19th June to his half-brother, 
the Earl of Salisbury, explaining that peace had been made 
on condition of the immediate restoration of all ‘4ands, 
castles, and franchises from which we have caused any one 
to be disseised injuste et sine judicio ” ^ 

^If ‘‘veZ” might be translated by ‘‘and” and %mprisonetur^^ by 
“detained m gaol,” the phrase would then mean that no freeman should 
be kept too long in prison pending his trial, or permanently imprisoned 
without trial 

2 For this word of supra, c 18 The treaty entered into by John m 
1191 (discussed infra) speaks of the “disseisin of chattels,” showing 
that the word had not yet been absolutely restricted to real estate 

^See Hot Glaus, I 215 Mr Pike {House oj Lords, p 170) 
mamtams, indeed, that the prevention of disseisins “swie ^udicio” 
was the chief, if not the sole, object of the chapter under discussion — 
“ The judgment of peers had reference chiefly to the right of landholders 
to their lands, or to some matters connected with feudal tenure and its 
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Later versions of Magna Carta (beginning with that of 
1217) are careful to define the objects to be protected 
from disseisin free tenements, franchises, and free 
customs ” ^ (a) Liberum tenementum “ Free tenements 

were freeholds as opposed to the holdings of villeins 
None of their belongings thus protected were more highly- 
valued by the barons than their feudal strongholds ^ 
Castles claimed by great lords as their own property are 
mentioned in many wuts of the period — for example, in 
that to the Earl of Salisbury already cited — while chapter 
52 of Magna Carta gives them a prominent place among 
the '' disseisins '' to be restored (b) Libertates covered 
feudal rights and incidents of too intangible nature to be 
appropriately described as “ holdings ” In a sense, all the 
rights secured by Magna Carta were liberties but the 
word is probably used here as equivalent to ''franchises,’' 
embracing feudal jurisdictions, immunities, and privileges 
of various sorts, all treated by medieval law as falling 
within the category of "property” (c) Consuetudines had 
two meanings, a broad general one and a narrower 
financial one^ As the Charter of 1217 uses a proprietary 
pronoun (no freeman shall be disseised of h%s free customs), 
it probably refers to such rights as those of levying tolls 
and tallages These vested interests were of the nature 
of monopolies throughout ^the territory of the lord who 
enjoyed them , and it follows that Coke, in treating this 
passage as a text on which to preach the doctrine that 
monopolies have always been illegal in England, aims 
unusually wide of his mark Commenting on the words 
“ de hbertat%bm,'' he declares that " generally all monopolies 
are against this great charter, because they are against 

incidents ” This goes too far the barons by no means confined the 
safeguard afforded by the ^ iidictum pat lum to questions of land and land 
tenure Pollock and Maitland, I 393, countenance a broader mterpre 
tation One point is beyond doubt judicium parium extended to the 
assessing of amercements In c 21 earls and barons are confirmed in 
the right to be amerced only per pares suos 
^ De liber 0 tenemento suo vel lihertatihus vel liberis consuetuditiibtis suu 
^Cf supra, p 176 ®Cf supra, p 290 
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the liberty and freedom of the subject and against the 
law of the land In this eiror he has been assiduously 
followed 2 

(3) Aut utlagetur, aut exuletur, aut ahquo modo destruatui 
The practice of placing outside the protection of the law 
such evildoers as could not be brought to justice had its 
origin in those early days when the existing machinery of 
law was inadequate to the work requiied of it With the 
progress of order and organization, the crimmars chances 
of evading justice became fewer, and the declaration of 
outlawry, which could only be made in the county couit, 
tended to become a mere formality, preliminary to the 
forfeiture of the outlaw’s lands and goods The expedient 
was one which recommended itself pecuharly to John’s 
genius, it was his deliberate policy to terrify those with 
whom he had quarrelled, until they fled the country, 
then to summon them three times before the county 
court to answer the charges against them, knowing well 
that they dared not face his corrupt and servile officers, 
and finally to have them formally outlawed and their 
property seized Such had been the fate suffered by 
two of the baronial leaders, Robert Fitz Walter and 
Eustace de Vesci, in the autumn of 1212^ Outlawry 
was not always, however, a mere formality m John’s 
reign The man who had beep outlawed was outside the 
pale of society, anyone might slay him at pleasure, in 
the grim phrase of the day, he bore “a wolfs head” 
{ca;put lu]pinum), and might be hunted like a noxious 
beast A reward of two marks was offered for each out- 
law’s head brought to Westminster This sum was paid 
m 1196 for the head of William of Elleford^ The word 
“exiled” explains itself, and commentatois have very 

Second hiBUtute^ p 47 

^See, e g , Creasy, of Const , p ISl, n Monopolies m general 
are against tlie enactments of the Great Charter ” See also Taswell 
Langmead, Eng Const Mist , 108 

8 See stfpra, p 30 

^ See Pipe Rollsy 7 Richard I , cited by Madox, I 201 
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properly noted the care taken to widen the scope of the 
clause by the use of the words or m any other way 
molested ^ 

(4) Ncc bwpe/r mm ihimuSj nec supe^ eum 
These words have been frequently misinterpreted They 
must be viewed in the light of the historical incidents of 
the immediately preceding years , and, so read, they present 
no difiiculties, and leave no room for ambiguity Their 
object was to prevent John from substituting violence 
for legal piocess , from taking the law into his own hands 
and ''going against them'' with an army at his back, or 
“ sending against them " in similar wise He must never 
again attack per mm et a'lma men unjudged and uncon- 
demned 

The meaning is plain Yet Coke, following his vicious 
method of assuming the existence, in some part of 
Magna Carta, of a warrant for every legal principle 
established in his own day, has utterly misled several 
generations of commentators He maintained that what 
John promised was to refrain from raising in his own 
courts actions in which he was personally interested In 
elaborating this error, he drew a fine distinction between 
the court of King's Bench, otherwise known as coram 
rege, because the king was always in theory present 
there, and other courts in which were present only those 
to whom he had delegated authority by a writ sent " 
to It Ib%mm, he seems to think, applied in the former 
case, m%Uemus in the latter To quote his own words, 
^'No man shall be condemned at the king's suit, either 
before the king in his bench, where the pleas are comm 
Tcge (and so are the words, nec super eum 'ihxmus^ to be 
understood) nor before any other commissioner, or judge 
whatsoever (and so are the words, nec super eum mittemus, 
to be understood), but by the judgment of his peers, that 
IS, equals, or according to the law of the land " ^ Coke 

g y Coke, Second ImUtute, p 48 

®See Second Institute, page 46 John Reeves, History of English Law, 
I 249 (third ed ), while condemning Coke, gives an even more stramed 



448 


MAGNA CARTA 


18 completely m error, it was the use of brute force, 
not merely a limited form of legal process, which John 
in these words renounced 

III What Classes of Men enjoyed the Protection of 
Judimom PariuTrv ^ No freeman ’’ was to be molested in 
any of the ways specified , but how far in the social scale 
did this description descend ^ Coke claims the villeins as 
free for the purposes of this chapter and of chapter I, 
while rejecting them for the purposes of chapter 20^ 
His right to the status of a freeman has already been 
disallowed,^ and any possible ambiguity as to his share 
in the benefits of the present chapter is removed by the 
deliberate words of the revised version of 1217 Chapter 
36 of that reissue, with the object of making its mean- 
ing clearer, inserts after disseisiatur '' the words (already 
discussed) '' de hbero tenemento suo ml hlertatibus vel hberis 
consuehidimbzis sms ” Mr Prothero suggests that this addi- 
tion imphes an advance on the privileges secured in 
1215 — “It IS worth while to notice that the words in 
which these liberties are stated in § 3 5 of the charter 
of 1217 are considerably fuller and clearer than the 
'coriespondmg declaration m the charter of 1215'’^ It 
safer to infer that no change was here intended, but 
merely the removal of ambiguity If there is a change 
it IS rather a contraction than an extension, making it 
clear that only “free’' tenemefits are protected, and ex- 
cluding carefully the property of villeins and even holdings 

mterpretation of his own, founded on the chance juxtaposition of the two 
verbs in one passage of the Digest On quite inconclusive grounds he 
draws the inference that both words refer exclusively to diligence against 
goods and chattels — diligence against the person, and diligence against 
landed estate having previously been treated in words specially appro 
priate to each of them respectively Dr Lingard, History of Shiglandy 
III c 1, deserves praise as the first commentator who took the correct 
view 

^ Second Institute^ pp 4, 27, and 45 
2 See swpra^ c 20 

^ Simon de Montforty 17, n Of Blackstone, Great Charter y xxxvii , 
‘Hhe more ample provision against unlawful disseisins ” 
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of mlli%ag%%m (or unfree land) belonging to freemen ^ 
Care was thus taken to make it plain beyond any reason- 
able doubt that no villein should have part or lot in 
rights hailed by generations of commentators as the national 
heritage of all Englishmen^ 

IV BeacUona'i y Side of these Provisions To insist 
rigoiously that in all cases a judgment of feudal peers, 
either in King’s Court or in Court Baron, should take 
the place of a judgment by the officials of the Common 
Bench and the King’s Bench, was to reverse one ol the 
outstanding features of the policy of Henry II In this 
respect, the present chapter may be read in connection 
with chapter 34 The barons, indeed, were not strict 
logicians, and probably thought it prudent to claim more 
than they intenae.. to enforce^ Yet a real danger lurked 
in these provisions, the clause was, after all allowance 
has been made, a reactionary one, tending to the res- 
toration of feudal privileges and feudal jurisdictions, 
inimical alike to the Crown and to the growth of really 
popular liberties John promised that feudal justice (as 
before the reforms of his father) should be dispensed in 
feudal courts , and, if this promise had been kept, the 
result would have been to check the development of the 
small committees destined to become at no distant date 
the Courts of King’s Bench and Common Pleas, and to re- 
vive the fast-waning jurisdictions of the manorial courts on 
the one hand and of the commune concilium on the other ^ 

^ ^ Of Pollock and Maitland I 340, n 

2 Of Bupra, p 142 Other verbal changes in the charter of 1217 show 
the same care to exclude the villems c 16 leaves the king’s 

demesne villeins strictly his mercy,” that is, liable to amercement 
without any reservation 

•^Mr G H Blakesley in an able article m the Law Quarterly Review, 
V 125, goes so far as to reduce the entire chapter to an attempt to protect 
feudal justice m its struggle with loyal justice “It may reasonably be 
suspected that cap 39 also was directed merely to maintain the lord’s 
court against Crown encroachments ” 

4 Mr Pike, House of Lords, 170 4, shares this view of the reactionary 
nature of the clause, although he considers that the claim to judicium 
parium by a Crown tenar^t might be satisfied by the presence of one or 

2f 
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V The Genesis of the Chapter The interpretation 
here given of this famous chapter is emphasized by a 
comparison of its words with certain earlier documents 
and events The reigns of Richard and John furnish 
abundant examples of the abuses complained of In 
1191 Prince John, as leader of the opposition against 
his brother's Chancellor, William Longehamp, concluded 
a treaty protecting himself and his allies from the very 
evils which John subsequently committed against his 
own barons The words of this treaty of 1191 admir- 
ably bring out what Richard's barons sought to secure, 
and what they sought to escape Longehamp con- 
ceded in Richard's name that the bishops and abbots, 
earls and barons, “vavassors” and free-tenants, should 
not be disseised of their lands and chattels at the will 
of the justices or ministers of the king, but that they 
should be dealt with by judgment of the king's court 
according to the lawful customs and assizes, or by the 
king's command ^ The magnates were not to be judged 
by officials whom they despised as their social inferi(i?s 
and mistrusted as the paid instruments of royal tyranny, 
their claim to be tried by their equals in the king's 
court was granted 

Now, the mam subject of the arbitration, ending in 
the treaty from which this excerpt has been taken, was 
the custody of certain castles and estates After the right 
to occupy each separate castle in dispute had been care- 
fully determined, provision was then made, m the general 

more fellow barons among the judges of the “Benches,” and did not 
necessarily involve a full meeting of the commune concilium summoned 
m the accustomed way Ibtd , p 204 If the “judgment” of the full 
court was requisite (and, m spite of the high authority of Mr Pike, 
there la much bo be said for that contention), then the reactionary 
feudal tendency is even more prominent This feudal tendency is em 
phasized by the consideration that private franchises and private castles 
bulked prommently among the rights of property protected from arbitrary 
seizure by the kmg 

^See R Hoveden, III 136 This truce, which was dated 28th July, 
1191, had been brought about by the mediation of the archbishop of 
Rouen and of certain of the English prelates. 
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words cited above, against this arrangement being dis- 
turbed without a judgment of the curia regts Disseisin, 
and particularly disseisin of castles, was thus in 1191, 
as m 1215, a topic of special prominence 

Early in 1213 the king attempted to take veng^nce 
upon his opponents in a manner which they are not 
likely to have forgotten two years later at Eimnymede, 
and which probably influenced the wording of the present 
chapter John, resenting bitterly the attitude of the 
northern barons who had refused alike to accompany him 
to Poitou and to pay scutage, determined to take the law 
into his own hands Without summoning his opponents 
before a commune concilium of his feudal tenants, without 
even a trial and sentence by one of his Benches, without 
making any effort to investigate the justice oi injustice 
of their pleas for refusing, he set out with an army to 
punish them He had gone as far north as Northampton 
on his mission of vengeance when he was overtaken by 
the archbishop of Canterbury, a strong advocate of con- 
ciliation On 28th August, 1213, Stephen Langton per- 
suaded the king to defer forcible proceedings until he 
had obtained a legal sentence in a formal Curia ^ That 
John once again threatened recourse to violent methods 
may be safely inferred from the words of a letter patent 
issued in May, 1215, when both sides were armed for 
war He proposed arbitration, and promised a truce 
until the arbitrators had given their award The words 
^of this promise are notable , since, not only do they 
illustrate the procedure of August, 1213, but they agree 
closely with the clause of Magna Carta under discussiom 
The words are — ‘"Know that we have conceded to our 
barons who are against us, that we shall not take or dis- 
seise them or their men, nor shall we go against them 
per Dim rel per arma^ unless by the law of our kingdom, 
or by the judgment of their peers in curia nostra ^ 
Magna Carta repeats this concession in more general 

^Cf 35 

a The writ is lated 10th May, 1215, and appears in mw Bymer, 1 128 
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terms, substituting “freemen'' for the “barons" of the 
— an alteration which necessitated the omission from 
the charter of the concluding words of the writ, “ %n cuT%a 
mstra'\ because the peers of freemen, other than barons, 
would be found, not among the barons in the king's 
court, but among the freeholders in the court baron ^ 

The words of Magna Carta, taken in connection with 
the treaty of 1191 and the writ of 1213, are thus seen to 
have a narrower meaning than that extracted from them 
by subsequent commentators 

VI Later History of ‘'Judgment of Peers'' The claim 
made by the barons at Eunnymede was re-asserted in some- 
what varying forms by the same barons or by their descend- 
ants on many subsequent occasions The " judicium parium" 
was destined to enjoy a long and brilliant career, and the 
interpretations put upon it by the Crown and by the 
opposition respectively, while interesting in themselves, 
afford strong confirmation of the somewhat restricted 
estimate of the scope of the present chapter, which has 
been above enunciated 

(1) The 'baronial contention The earls and barons, 
throughout the reign of John's unhappy son, attempted 
to place a broad interpretation on the privilege secured to 
them by this chapter — claiming that all pleas, civil and 
criminal (such at least as were raised against them at the 
mstance of the Crown) should lie tried by their fellow earls 
and barons, and not by professional judges of lower rank 

(2) The royal contention The Crown, on the other 
hand, while not openly infringing the charter, tried to 
narrow its scope The judges appointed by the king to 
ideternoune pleas coram rege, no matter what their original 
status might be, became (so the Crown argued) by such 
appointment, the peers of any baron or earl This doctrine 
was enunciated in 1233 when Henry III and his justiciar, 
Peter des Eoches, denounced Eichard, Earl Marshal, as a 
traitor, in a meeting (colloquium) of Crown tenants held 

^ Magna Carta also omits as unnecessary “per vim et orpa,” though 
the Articles of the Barons had contained the word “ v% ” 
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at Gloucestei* on 14th August of that year Thereafter^ 

aisque judimo curiae suae et parvum suoricm,^^ as Matthew 
Pans carefully relates,^ Henry treated earl Richard and his 
friends as outlaws, and bestowed their lands on his own 
Poitevin favourites An attempt was made, at a subsequent 
meeting held on 9th October, to have these proceedings 
reversed on the ground, already stated, that they had taken 
place absque judicio parium suoium 

The sequel makes clear a point left vague in Matthew’s 
narrative there had been a judgment previous to the 
seizure, but only a judgment of Crown officials coram rege, 
not of earls and barons in the commune concilium The 
justiciar defended the action ot the government by a 
striking argument “ there were no peers m England, such 
as were in the kingdom of France,” and, therefore, John 
might employ his justices to condemn all ranks of traitors ^ 
Bishop Peter was here seeking to evade the provisions of 
Magna Caita without openly defying them, and his line 
of argument was that the king’s professional judges, however 
lowly born, were the peers of an English earl or baron ^ 
Neither the royal view nor the baronial view entirely 
prevailed A distinction, however, must be drawn be- 
tween criminal and civil pleas 

(3) Criminal pleas Offenders of the rank of barons 
partially made good their jlaim to a trial by equals , while 
all other classes failed A further distinction is thus 
necessary {a) Crown tenants The conflicting views held 

^Ghron Mw) , III 247 8 Pans, Ibid, III 2512 

® Pollock and Maitland, I 393, hesitate to condemn this argnm^t^ 
‘‘The very title of the ‘barons’ of the Exchequer forbids us to tr^at 
this as mere insolence” Dr Stubbs has no such scruples “The 
Bishop replied contemptuously, and with a perverse misrepresentation 
of the English law ” {Const Ei^t , II 49) Elsewhere he makes him, 
not so much contemptuous, as ill informed of the law — “ignorant blunder 
as it was” (11 191) Yet Bishop Peter had presumably a more 

intimate knowledge of the law he administered as justiciar in 1233 
than any modern writer can have In the matter of amercements, at 
least, the barons of the exchequer acted as the peers of earls and 
barons 
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by king and baronage here resulted m a compromise In 
CTiiiiin'iI pleas, the Crown was obliged to recede from the 
hi:5h ground taken b} Peter des Roches m 1233 Un- 
wii’mgly, and with an attempt to disguise the fact of 
surrender by ccnfii^ing the issue, Bracton in theory and 
Henry III in practice admitted part of the barons’ demand, 
namely, that in cases of alleged treason and felony, when 
forfeiture or escheat was involved, they should be judged 
only by earls and barons ” ^ This concession was by no 
means based on the broad ground taken by the Charter 
Bracton does not admit that the king’s justices were not 
"Speers” of barons, but deduces their disability from the 
narrower consideration that the king, through his officials, 
ought not to be judge in his own behalf, since his interests 
in escheats might bias his judgment This is the reason 
why, from Bracton’s day to our own, ''the privilege of 
peers,” which gradually assumed its modern form, has never 
extended to misdemeanours, since such convictions never 
involved forfeiture or escheat to the Crown 

The manner of giving effect to this concession is note- 
worthy The jud%G%um parium was secured to earls and 
barons in later reigns, not merely by giving seats on 
the judicial bench to a few holders of " baronies,” but 
by bringing the case before the entire body of earls and 
barons in commune concihum ^What the barons got ^ 
first was "judgment” by peers The actual "trial” was 
the " battle,” the fellow-peers acting as umpires and enforc- 
ing fair play ^ Although new modes of procedure came to 
prevail, the Court of Peers continued its control, and the 
judgment of peers gradually passed into the modern tmal 
by peers ^ The subject has been further complicated by the 
gradual growth of the modern conception of a peerage,” 

iPike, House of Lords, 173 See also Bracton, f 119, Pollock and 
Maitland, I 393 

3 “ The trial, therefore — the ascertaining of the fact — was, though under 
the direction and control of the Court of Peers, by battle , but the judg 
ment on the trial by battle was to be given by the peers ” Pike, House of 
Lords, 174 

3 Pike, Ibid , 174 9 
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embracing various grades of nobles ” In essentials, how- 
ever, the rights of a baron (or of any magnate of higher 
grade) accused of ciime have remained unchanged from the 
days of Henry III to our own The privilege of trial by 
peers,” whatever the reason underlying it, still octends 
to treason and felony, and is still excluded from mis- 
demeanours When competent it still takes place before 
a ‘‘ Court of Peers ” — namely, the House of Lords if Parlia- 
ment IS in session, and the Court of the Lord High Steward 
if not Petty offences committed by peers, like those com- 
mitted by commoners, come before the ordinary courts of 
law Under these limitations, then, the privilege of a peer 
to be tried only in the House of Lords (or in the Court of 
the Lord High Steward) has been for centuries a reality 
m England for earls and barons, and also for members 
of those other ranks of the modern peerage ” unknown in 
1215 — dukes, marquesses, and viscounts^ 

(h) For tenants of a mesne lord, however, no similar 
privilege has been established, even in a restricted form 
In charges of felony, as m those of misdemeanour, all 
freemen outside the peerage are tried, and have been tried 
for many centuries past, in the oidinary courts of law 
There is no privileged treatment for the knight or the 
landed gentleman All are judged in the same tribunals 
and by the same procedure Private feudal courts never 
recovered from the wounJls inflicted by Henry II The 
clauses of Magna Carta which sought to revive them were 
rendered nugatory by legal fictions or simply by neglect 
(4) Ciml pleas Various attempts were made by the 
barons as a class, or by its influential members, to make 
good a claim to judicinm parium in civil cases ^ The chief 
anxiety, perhaps, of the men of 1215 was to save their 
estates and castles from disseisin consequent on such pleas 

^ The privilege was extended to peeresses by the statute 20 Henry VI 
c 9 

2 The Earl of Chester claimed it in 1236 7, and the Earl of Gloucester 
(in a special form as a lord marcher) m 1281 See Pollock and Maitland, 
I 393, u 
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Yet the barons’ efforts in this direction were entirely un- 
successful The House of Lords (except in cases involving 
the dignity or status of a peer) has never claimed to act as 
a court of first instance in civil cases to which a peer was a 
party Noble and commoner are here perfectly on a level 
No ‘"peer of the realm” has for many centuries asked to 
plead before a special court of his peers in any ordinary 
non-cnmmal litigation, whether affecting his real or his per- 
sonal estate 

VII Erroneous Interpi etahons The general tendency to 
vagueness and exaggeration has already been incidentally 
discussed Two mistakes of unusual persistence require 
more detailed notice 

(1) The 'iclenUficaUon ^judicium parium with trial hy jury 
The words of the present chapter form the main, if not the 
sole, ground on which this traditional error has been based ^ 
The mistake probably owes its origin to a not unnatural 
tendency of later generations of lawjers to explain what 
was unfamiliar in the Great Charter by what was familiar 
in their own experience They found nothing in their own 
day to correspond with the judicium parium of 1215, so 
far at least as affected those who were not Crown tenants , 
they found nothing in Magna Carta (unless it were this 
clause) to correspond with their own trial by jury there- 
fore they identified the two, interpreting the present 
chapter as a general guarantee of the right to trial by 
jury 2 Mr Reeves, Dr Gneist, and other writers long ago 
exposed this error, but the most conclusive refutations are 
those recently given by Prof Maitland and Mr Pike 

^ Of swpm, pp 158 168 

^ The erroneous identification of judgment of peers with trial by jury can 
be found far back in legal history Pollock and Maitland, II 622 1, n , trace it 
to within a century of Magna Carta “ This mistake is being made already 
m |3dward I ’s day , Y B 30 1 Edward I , p 531 ” In spite of modern 
research the error dies hard It appears, e <7 , m Thomson, Magna Gharta, 
223, and in Tas'w ell Langmead, Const H%st ^ 110 It was repeated only 
the other day by so high an authority as Dr Gold win Smith in his recently 
published work, ** The United Kingdom I 127, where he mamtams that 
chapter 39 of Magna Carta “ affirms the right of trial by ^ry ” 
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The arguments by which these writers prove that “judg- 
ment by peers ” is one thing and the verdict of a jury ” 
quite a different thing are of a somewhat technical nature , ^ 
but as their importance is far-reaching they must be 
explained, however briefly They seem to be mainly three 
in number 

(a) The criminal petty jury cannot here be intended, 
since it had not been invented in 1215 ^ to introduce trial 
by jury into John’s great Charter is an unpardonable 
anachronism (6) The barons would have repudiated trial 
by jury if they had known it They desired (here as in 
chapter 21) that all questions affecting them should be 
“ judged ” before fellow barons, and m the normal case, by 
the duellum They would have scorned to submit to the 
verdict of “twelve good men ” of their own locality Their 
mfenois must have no voice in determining their guilt or 
innocence This sentiment was shared by the tenants of 
mesne lords (c) Judgment and verdut were essentially 
different The function of a petty jury (after it had been 
invented) was to answer the specific question put to it 
The insurgent barons demanded more than this they asked 
a decision on the whole case^ The ‘‘peers” who judged 
presided over the proceedings from beginning to end, 
appointing the proof they deemed appropriate, sitting as 
umpires while its fulfilment was essayed, and giving a final 
decision as to success or failure therein 

(2) Magna Carta and arbitrary commitment A second 
erroneous theory has still to be discussed The Petition of 
Eight, as already stated, treats Magna Carta as prohibiting 
the Crown from making arrests without a warrant showing 
the cause of detention , and the earlier commentators 

1 Pollock and Maitland, I 152, n , and Pike, House of Lords, 169 

® Cf supra^ p 161 

^Cf Pike, Ih%d , 169 ‘^IVom the time when trial by jury first com 
naenced, either in civil or in criminal cases, to this present end of the 
nineteenth century, no jury ever did or could give judgment on any matter 
whatsoever ” The dififeience betv^een the ancient and modern conceptiona 
of judgment, however, must not be lost sight of 



4SS 


MAGNA CARTA 


further interpreted it as making all acts of arbitrary im- 
prisonment by the Crown absolutely illegal, although strong 
reasons of state might urge the detention of dangerous 
individuals Hallam, for example, declares that from the era 
' of King John’s Charter, it must have been a clear principle of 
our institutions that no man can be detained in prison with- 
out trial ” Yet every king of England from the days of 
John Lackland to those of Charles Stewart, claimed and 
exercised the prerogative of summarily committing to gaol 
any man suspected of evil designs against the Crown or 
Commonwealth Strong kings used this power freely to 
remove those whom they wished to silence Frequently no 
cause of arrest was mentioned, no explanation given, except 
the words “by the king’s command” During all these 
centuries the legality of such proceduie was never challenged 
as contrary to Magna Carta, or on any othei ground Even 
the famous protest of the judges of Queen Elizabeth, 
asserting the existence of legal limits to the royal pre- 
rogative of commitment, proves the lawfulness of the general 
practice to which it makes comparatively insignificant 
exceptions Such rights inherent in the Crown, dangerous 
undoubtedly to liberty but yet perfectly legal, were never 
seriously challenged until the struggle between Charles I 
and his parliaments had fairly begun Then it was that old 
precedents were eagerly sought^ out and put to new uses 
Then only was it suggested, for the first time, that Magna 
Carta was intended to prohibit arbitrary commitments at 
the command of the Crown Such was the argument 
deliberately put forth in 1627 during the famous pro- 
ceedings known sometimes as Darnell’s case and sometimes 
as the case of the Five Knights Heath, the Attorney- 
General, easily repelled this contention “the law hath 
ever allowed this latitude to the king, or his privy council, 
which are his representative body, in extraordinary cases to 
restrain the persons of such freemen as for reasons of state 
they find necessary for a time, without for this present 
expressing the causes thereof”^ The parliamentary leaders, 
^ See State Trials, III , p 1, and S R Gardiner, Hwtory, VI 214 
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however, too grimly m earnest to be deterred by logic, were 
far from abandoning their error because Heath had un- 
answerably exposed it They embodied it, on the contrary, 
in the Petition of Right, which condemned the Crown’s 
practice of imprisoning political offenders ''without any 
cause showed ” (or only 'per specmle mandatim reg%i) as 
contrary to the tenor of Magna Carta — an effective conten- 
tion as a political expedient, but essentially unsound in law 


CHAPTER FORTY 

Nulli vendemus, nulli negabimus, aut differemus, rectum 
aut justiciam 

To no one will we sell, to no one will we refuse or 
delay, right or justice 


This chapter, like the preceding one with which it is 
so closely connected, has had much lead into it by com- 
mentators which would have astonished its original framers 
The application of modern standards to ancient practice 
has resulted in a complete misapprehension The sums 
customarily received by John, as by his predecessors, at 
every stage of legal procedure, were not necessarily the 
wages of deliberate injustice This is evident from several 
considerations Thus litigants paid fines for redress against 
the Crown itself, in disputes between two private parties, 
the sum offered by the highest bidder was by no means 
always accepted, sometimes justice was rendered to one 
litigant gratis in spite of a heavy offer by the other Many 
payments, then, were not bribes to an unjust judge, but 
merely expedients for hastening the law’s delays, or to 
ensure a fair hearing for a good plea, or to obtain some 
unusual but not unfair expedient, such as a peculiarly potent 
writ or the hearing of a case in the exchequer which would 
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ordinarily have been tried elsewhere If the royal courts 
charged higher rates for justice than the feudal courts, they 
supplied a better article^ When Henry of Anjou threw 
open the doors of his court to all freemen who chose to 
pay for writs, he found a ready market These writs 
differed widely in price Some from an early date were 
issued whenever applied for (writs de mrsu) and at a fixed 
sum others were granted only as marks of favour or after 
a bargain had been struck Specially quick or cogent 
procedure had to be specially paid for It would thus 
appear that the system of John was not open to the 
unqualified and violent condemnation which it usually 
receives Hallam’s language is too sweeping when he says 
‘‘A law which enacts that justice shall neither be sold, 
demed, nor delayed, stamps with infamy that government 
under which it had become necessary It was John's 
abuse of the system, not the system itself, which called for 
condemnation , and the worst that could be said against it, 
according to medieval standards, was that it lent itself too 
readily to abuse 

If the barons really desired that John should continue to 
dispense royal justice in the new fields occupied by his 
father, but should do so without pecuniary leturn, their 
demands were unfair and even absurd , but probably they 
only wished a strict adherence t^ the customary rules and 
charges which they had come to expect as normal in connec- 
tion with royal tribunals The system, indeed, has many 
objectionable features to modern critics , but in the 
twentieth century, as in the thirteenth, justice cannot be 
had for nothing, and the would-be litigant with a good 
claim but a slender purse will be well advised to acquiesce 
in a small loss rather than incur the certainty of losing as 
much again in extra-judicial outlays, and the risk ot losing 
many times more in the judicial expenses ot a protracted 
litigation The lack of free justice is a reproach which the 
men of to-day cannot with good grace fling at the ad- 
ministration of John 

"^Middle Ages, II 451 
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As the evils complained of are often exaggerated, so also 
are the reforms promised by this chapter of Magna Carta 
John IS usually held to have agreed to the abolition of 
payments of every sort for judicial writs and other fees 
of court Justice, unlike other valuable commodities, was, 
it would appear, to be obtained for nothing — an ideal never 
yet attained m any civilized community A body of highly 
trained clerks could not be kept by the king to issue writs 
gratuitously to all who asked them, and a staff of judges, 
'' who knew the law and meant to keep it,” to determine 
pleas which would bring in no return to the Crown 

The intention of those who framed this chapter was 
probably to secure a more moderate and reasonable measure 
of reform Abuses of the system were to be redressed^ 
Unfortunately it was not easy to define abuses — to deter- 
mine where legitimate payments stopped and illegitimate 
ones began Prohibitive prices ought not to be charged 
for writs de cursu , but was the Crown to have no right 
to issue writs of grace on its own terms ^ Plaintiffs who 
had any special reason for haste frequently paid to have 
their suits heard quickly was that an abuse ^ ^ 

Whatever the intention may have been, the practical 
effect of the clause was not to secure the abolition of the 
sale of writs and justice The practice under Henry III 
has been described by our highest authority Apparently 

iCf Madox, I 455, 7 iulh vendemus were excluded, the excessively 
high fines by nidh negabtmus, the stopping of suits or proceedings, and 
the denial of writs by nulh diferemus such delays as were before wont 
to be occasioned by the counterfines of defendants (who sometimes would 
outbid the plaintiffs) or by the prince’s will ” 

^I'mes for this purpose were frequent under Henry II and his sons 
Madox, I 447 , cites many examples Thus in 1166 Ralph Fitz Simon 
paid two marks for speeding his right ’ (p?*o r€cto suo festvncindo) The 
practice continued under Henry III in spite of Magna Carta Bracton’s 
JSTote Booh cites a hard case (Ho 743) Henry III was claiming pre 
rogative wardship where it was illegal under c 37 of Magna Carta {q v ) 
The court might have delayed hearing the mesne lord’s plea until the 
wardship was ended , but he paid five marks pro fesUnando judicio suo 
The fine was said to be given “willingly” {sponte) Did the use of this 
word make possible an evasion of c 40 of the Charter? 
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there were some writs which could be had for nothing , 
for others a mark or a half-mark would be charged, while, 
at least during Henry's early years, there were others 
which were only to be had at high prices We may find 
creditors promising the king a quarter or a third of the 
debts that they hope to recover Some distinction seems 
to have been taken between necessaries and luxuries A 
royal writ was a necessary for one who was claiming 
freehold, it was a luxury for the creditor exacting a 
debt, for the local courts were open to him and he could 
proceed there without writ Elaborate glosses overlaid the 
king’s promise that he would sell justice to none, for a 
line between the price of justice and those mere court 
fees, which are demanded even in our own day, is not easily 
drawn That the poor should have their writs for nothing, 
was an accepted maxim ” ^ 

Probably the practice before and after 1215 showed 
few material differences Some of the more glaring abuses 
of the system were checked that was all ^ Parliament in 
subsequent reigns had frequently to petition against the 
sale of justice in breach of Magna Carta ^ The king 
usually returned a politic answer, but was careful never 
to surrender his right to exact large sums for writs of 
grace Eichard II , for example, replied Our lord the 
king does not intend to divest himself of so great an 
advantage, which has been continually in use in Chancery 
as well before as after the making of the said charter, 
in the time of all his noble progenitors who have been 
kings of England ” ^ 

^ Pollock and Maitland, I 174 Cf Ibid , II 204, and authorities 
cited 

2 Madox, I 455, says ‘‘And this clause in the great Charters seems 
to have had its effect Por the fines which were paid for writs 
and process of law were more moderate after the making of those great 
Charters than they used to be before ” 

® Instances are collected by Sir T D Hardy m Rot do ohlatis, p xxi 
See also Stubbs, Const E%st , II 636 7 

^Rot Pari ^ III 116, cited Stubbs, Const II%st , II 637 
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It IS thus evident that Magna Carta did not put down 
the practice of charging heavy fees for writs Yet this 
chapter, although so frequently misunderstood and ex- 
aggerated, is still of considerable importance It marks, 
for one thing, a stage in the process by which the king’s 
courts gradually outdistanced all rivals In certain pro- 
vinces, at least, royal justice was left in undisputed 
possession In these the grievance was not that there 
was too much royal justice, but that it was sometimes 
delayed or denied Here, then, even in the moment of 
John’s most bitter humiliation we find evidence of the 
triumph of the policy of the Crown inaugurated half a 
century earlier by his far-seeing father 

It IS not to such considerations as these, however, that 
this chapter owes the prominence usually given to it in 
kgal treatises , but rather to the fact that it has been 
broadly interpreted as a universal guarantee of impartial 
justice to high and low, and because when so interpreted 
it has become in the hands of patriots in many ages a 
powerful weapon in the cause of constitutional freedom 
Viewing it in this light, Coke throws aside his crabbed 
learning and concludes with what is rather a rhapsody 
than a lawyer’s commentary “as the gold-finer will not 
out of the dust, threads, or shreds of gold, let pass the 
least crumb, in respect of the excellency of the metal , so 
ought not the learned r^der ro pass any syllable of this- 
law, m respect of the excellency of the matter”^ 


CHAPTER FOETY-OHE 

Omnes mercatores habeant salvum et securum exire de 
Angljn, et venire in Angliam, et morari et ire per Angliam, 
tarn per terram quam per aquam, ad emendum et ven- 
dendum, sine omnibus mails toltis, per antiquas et recta& 
"^Second Institute, 56 
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consuetudines, prefcerquam m tempore gwerre, et si smt 
de terra contra nos gwtoina, et si tales inveniantur in 
terra nostra in primcipio gwerre, attachientur sine dampno 
corporum et rerum, donee sciatur a nobis vel capitali 
justiciano nostro quomodo mercatores terre nostre tracten- 
tur, qui tunc invenientur in terra contra nos gwerrma , et 
SI nostri salvi sint ibi, alii salvi smt in terra nostra 

All merchants shall have safe and secure exit from Eng 
land, and entry to England, with the right to tarry there and 
to move about as well by land as by water, for buying 
and selling by the ancient and right customs, quit from all 
evil tolls, except (in time of war) such merchants as are of 
the land at war with us And if such are found in our land 
at the beginning of the war, they shall be detained, without 
injury to their bodies or goods, until information be received 
by us, or by our chief justiciar, how the merchants of our 
land found in the land at war with us are treated , and if 
our men are safe there, the others shall be safe m our land 


Merchants and merchandise, like all other classes and 
interests, had suffered severely from J ohn’s greed, un- 
restrained by regard for the rights of others The con- 
trol of commerce was specially reserved for the king's 
personal supervision Wo law or traditional usage tram- 
melled him in his dealmgs witjj foreign merchants, who 
were dependent on royal favour, not on the law of the 
land, for the piivilege of trading and even for personal 
safety Wo alien merchant could enter England or leave 
it, nor take up his abode m any town, nor move from 
place to place, nor buy and sell, without paying heavy 
tolls to the king This royal prerogative proved a pro- 
fitable one^ 

^ So far all authorities are agreed, though a difference of opinion exists 
as to the source of these prerogatives Thus {a) Stephen Dowell, History 
of Taxation and Taxes m England^ I 75, considers that the duties on 
imports and exports were in their origin of the nature of voluntary dues 
paid by foreign merchants in return for freedom of trade and royal protec 
tion , (6) Hubert Hall, Customs Revenue of England, I 58 62, considers 
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J ohn increased the number and amount of such exactions, 
to the detiiment alike of foreign traders and of their 
customers Magna Carta, therefote, sought to restrain 
this btanch of prerogative, forbidding him to exact exces- 
sive tolls for removing obstacles of his own creating This 
benefited the merchants by securing to them certain rights, 
which may perhaps be analysed into three safe-conduct, 
that is protection of their persons and goods from violence , 
liberty to buj and sell in time of peace , and a confirma- 
tion of the ancient and just lates of “ customs,” with the 
abolition of John's ''evil tolls” or additional exactions 
So far, the general purport of the enactment is un- 
doubted , but discussions have arisen on several important 
points, such as the nationality of the traders in whose 
favour it was conceived , the exact nature of the " evil 
tolls ” abolished , the motives for the rules enforced , and 
the relations between denizens and foreign traders 

I Magna Carta favou'ts dhen Merchants The better 
opinion would seem to be that this chapter applied 
primarily to foreign traders from friendly states Attempts 
have been made, indeed, to argue otherwise, namely, that 
denizens were to benefit equally with strangers, Magna 
Carta holding the balance even between them Such was 
the purport of a learned discourse delivered in the 
House of Commons by J^illiam Hakewill, Barrister of 
Lincoln's Inn, in 1610, duiing the debate on John Bate's 
case^ His main aigument was that certain statutes 
of the reign of Edward III,^ in seeking to confirm and 
expand the provisions of Magna Carta, did clearly em- 
brace denizens as well as aliens Yet the framers of an 

the prerogative as merely one aspect of purveyance, that is of the right of 
the king to requisition what he required for his own needs and those of 
his household Many such “ theories ” are anachronisms The prerogative 
was founded on fact — on the brute force at the Crown’s disposal Kings 
took what they could, and left future ages to invent theories to justify or 
explain their actions 

^ See Btate Trials^ II 407 475, and especially 455 6 

g 2 Edward III c 9 and 14 Edward III , stat 1, c 21 

2a 
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Act m the fourteenth century may well have misunderstood 
the tenor of John's Charter, or may have deliberately 
altered it 

Intrinsic and extrinsic evidences combine to create a 
strong presumption that Magna Carta referred chiefly, 
perhaps exclusively, to merchants of foreign lands ^ Deni- 
zens trading in England did not require those safe con- 
ducts " which form the chief concession in this chapter , 
and their rights of buying and selling were already pio- 
tected m another way , for independent traders were 
unknown, all merchants being banded into guilds in the 
various towns whose privileges omnes hlertates et hheras 
consuetudmes'') were guaranteed to them in a previous 
part of the great Charter ^ It was the alien merchants 
who required special protection, since they had, strictly 
speaking, no status m the eye of the law, and held their 
privileges from the king, who, moving along the line of 
least resistance, frequently preferred to overtax them rather 
than his own subjects^ The Crown might vouchsafe 
the protection they needed either willingly or grudgingly, 
and under conditions to be altered at discretion, but 
never unless well paid for The policy of Henry II 
and his sons was to favour merchant strangers, but to 
exact in return the highest dues possible, restrained only 
by an enlightened self-interest which stopped short at 
the point where trade would languish by becoming un- 
profitable The Exchequer Rolls and the Patent Rolls 
afford many illustrations of how individual traders or 
families made private bargains with the Crown for 
trading privileges In 1181 Henry obtained two falcons 
for granting leave to export corn to Norway In 1197, a 
certain Hugo Oisel owed 400 marks for licence to trade 

^ Two thirds of the chapter is occupied zn explaining that merchant 
strangers of unfriendly States are not to benefit from it Mr Hakewill 
was aware of this, but sought to evade the natural inference by subtleties 
which are not convincing 

® See supra, under c 13 

® For the legal position of aliens, see Pollock and Maitland, I 441 450 



CHAPTER FORTYnONE 467 

in England and in Eichard^s other lands in time of war as 
well as of peace ^ ^ 

At the commencement of John^s r-eign, traders resident 
in England seem collectively to have obtained confirmation 
of their privileges That king issued Letters Patent to 
the Mayor of London, to the magistrates of many smaller 
towns, and to the sheriffs of the southern counties of 
England, directing them, in terms closely resembling those 
of Magna Carta, to allow to all merchants ol whatsoever 
land safe coming and going, with their wares ^ 

These arrangements were merely temporary John did 
not intend that any such general grant should prevent him 
from exacting further payments from individuals as occa- 
sion offered For example, Nicolas the Dane promised a 
hawk each time he entered England, that he might come 
and go and trade “ free of all customs which pertain to 
the kmg’’^ Such customary dues, at the usual rates, 
were not abolished by the Charter, but only the arbitrary 
additional payments for which there was no warrant 
On this point, then, Magna Carta contained no innova- 
tions, and the same is true of its provision for reprisals 
against traders from lands where English merchants were 
ill-treated On the outbreak of war the Charter directs 
that merchants of the enemy’s nation should be detained 
until the king ascertained how his own subjects were treated 
in the enemy’s territory^ This is merely declaratory of 
the previous practice, of which an illustration may be found 
in the terms of a writ of August, 1214, which directed 
the bailiffs of Southampton to detain all Flemings and their 
goods ^ p^ding further instructions^ There were thus 

^ See P%pe. Rolls’, 27 Henry II and 8 Richard I , cited Madox, I 467 8 
^ See Rot Chart , 60 (5th April, 1200) 

® See Ftpe Roll, 6 John, cited Madox, I 469, where other illustrations 
will be found Of also Rot Pat , 170 1705, 171, 1726* 

^ In the same writ John bade them allow to depart freely all vessels of 
the land of the Emperor or of the King of Scotland after taking security 
that they would sail straight to their own countries and take with them 
none but their own crews See Rot Claus , I 211, and cf series of writs in 
I 210 
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precedents folr those rules for foreign traders, which have 
aroused the admiration of Montesquieu ^ 

II Customs and Tolls “ Oonsuetud%nes'' is m this pas- 
sage used in its narrower financial sense, relating to those 
duties on imports and exports which are still specially 
called ‘‘ customs at the present day, and to various local 
dues as well “Tolls” when not stigmatized as “evil 
tolls ” would seem to be practically synonymous with these 
customs The Crown had at first taken from the defence- 
lessness of merchants, whatever, on each occasion, it thought 
fit Practice soon established rules as to the normal rates 
considered fair in various circumstances When a ship-load 
of foreign wine arrived, the normal toll was “one cask 
from a cargo of ten up to twenty casks, and two casks 
from a cargo of twenty or more From other merchandise 
a share was claimed of a fifteenth or sometimes a tenth of 
the whole Such tolls, if originally a species of blackmail, 
had m John's day come to be regarded as a legitimate 
branch of royal revenue Any arbitrary increase, however, 
was condemned by public opinion, and ultimately by Magna 
Carta, as a ''mala tolta'' 

It must be remembered, however, that the king was not 
the only one who exacted tolls Every town in England, and 
many feudal magnates, by prescriptive usage or by royal 
grant, levied payments on all^oods bought or sold at 
various fairs and markets, or that entered the city gates, or 
were unloaded at river wharves, or traversed certain roads 
The ambition of every borough was to increase its own 
franchises at the expense of its neighbours The free cus- 
toms of Bristol, for example, meant not only that the men 
of that city should have freedom from tolls inflicted by 
others, but that they should have the right to inflict tolls 
upon those others A whole network of such customs and 
^See De V Esprit des Lois II 12 (ed of 1750, Edinburgh), La grande 
chartre des Anglois defend de et de conjisquer en cas de guerre U'i 

merchandises des nAgociants strangers, d rmins que ce ne soitpar repr^saiUes 
B est beau que la nation Angloise ait fait de cda un des articles de sa liberUl” 
^ S Dowell, Hist of Taxation^ I 83, citmg Madox, I 526 9 [2nd ed I 
765 770], and Liher Albus, I 247 S 
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lestnctions impeded the free exchange of commodities in 
every part of England Magna Carta had no intention of 
sweeping these away, so far as they were ''just and 
ancient”, and it is probable that the prohibition against 
arbitrary increase of tolls was directed only against the 
Crown 

III The Motives promjoting these Provisions It has 
been not unusual to credit the framers of Magna Carta 
with a liberal policy of quite a modern flavoui , they are 
made free-traders and credited with a knowledge of econ- 
omic principles far in advance of their contemporaries 
This is an entire misconception Englishmen in the be- 
ginning of the thirteenth century had formulated no 
far-reaching theories of the rights of the consumer, or the 
advantages of the policy of the open door The home 
traders were not consenting parties to this chapter, and 
would have bitterly resented any attempt to place foreigners 
on an equal footing with the protected guilds of the 
English boroughs The barons, in inserting this stipula 
tion among the promises wrung from John, acted on their 
own initiative and from purely selfish motives The rich 
nobles, both lay and ecclesiastic, desired that nothing 
should prevent the foreign rivals of the insular burghers 
from importing the wines and rich apparel which England 
could not produce John, indeed, as a consumer of con- 
tinental luxuries, partially shared their views, but his 
short-sighted policy threatened to strangle foreign trade by 
gradually increasing the burdens attached to it, until it 
ceased to be remunerative The barons, therefore, in their 
own interests, not in those of the foreign merchants, still 
less in those of native traders, demanded that the custom 
duties should remain at their old fixed rates In adopt- 
ing this attitude, they showed their selfish indifference to 
the equally selfish claims of English traders, who, jealous 
of foreigners alike in their home markets and in the 
carrying trade, desired a monopoly for themselves Every 
favour shown to foreign merchants was an injury done to 
the guilds of the chartered boroughs This chapter thus 
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shows a lack of gratitude on the barons’ part for the great 
service rendered to their cause by their allies, the citizens 
of London John, on the other hand, would have little 
reluctance in punishing the men of his capital who, with 
the ink scarce dry on their new municipal charter, had 
not scrupled to desert his cause ^ It must have been with 
gnm pleasure that, on 21st July, 1215, in strict con- 
formity with the tenor of Magna Carta, he addressed a 
writ to King Philip inviting reprisals upon London mer- 
chants in Prance in certain contingencies^ 

In the reissue of 1216 the privileges conferred on 
merchant strangers were confined to such as had not been 
'"publicly prohibited beforehand” This was a material 
alteration, the effect of which was to restore to the king 
full discretionary authority over foreign trade, since he 
had only to issue a general proclamation, and then to 
accept fines for granting exemption from its operation 
IV Enghsh Boroughs and Merchant Strangers The 
quarrel between home and alien traders underwent many 
vicissitudes during several succeeding centuries, the Crown 
taking now one side, and now the other, as its pecuniary 
interests happened to dictate for the moment No glim- 
merings of the doctrine of free trade can be traced the 
merchants of each town, banded in their guilds, directed 
their endeavours towards securing rights of exclusive trading 
for themselves It is true that the men of London were 
scarcely more jealous of the privileges of the citizens of 
Eouen or of Pans than of those of York or of Lincoln, 
their ambition was to inflict restrictions upon all rivals 
alike The L%ler Custumarum, a compilation of the early 
thirteenth century, lays down minute rules for the regula- 
tion of foreign traders in London The merchant stranger 

^ See supra, 41 2 

*^See New Rymer, I 135 ‘‘Know that we have ordered the mayor and 
sheriffs of London to a^ow merchants of your land to remove their goods 
and chattels from London, without hindrance to doing thence their will , 
and that if they do not, you may, if it please you, grieve and molest the 
men of that town {%11%U8 mllae) £n your power, without our reckoning it a 
breach of truce on your part ” 
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had to take up his abode in the house of some citizen 
He was strictly prohibited from engaging in retail trade 
and from purchasing articles in process of manufacture 
He could buy only from those who had the freedom of 
the city, and could not re-sell the goods within the 
borough walls He was allowed to sell only to burgesses 
of Loudon, except on three specified days of the week 
Such were a few of the rules which the Londoners en- 
forced on all traders within their gates The king, how- 
ever, intermittently encouraged foreigners Under the foster- 
ing protection of Henry III, Lombards and Proven 9 als 
settled in considerable numbers in the capital , and with 
the connivance of the king, infringed these rules When 
the Londoners complained, Henry refused relief Their 
loyalty thus shaken, they sided with the king's opponents 
in the Barons' War, and when the royalist cause triumphed 
at Evesham, the capital shared in the punishment meted 
out to the Crown's opponents Prince Edward m 1266 
was nominated protector of foreign merchants in England, 
whose cause was temporarily triumphant At tbe acces- 
sion of that Prince, London bought itself back into 
royal favour for the time being At the same period an 
attempt was made to define what tolls or customs might 
be taken by the Crown In 1275, in Edward's first par- 
liament, a tariff was fixed by “ the prelates, magnates, and 
communities at the requ^t of the merchants" on most of 
what then formed the staple exports of England half a 
mark on every sack of wool, half a mark on every three 
hundred wool-fells (that is, untanned skins with the fleeces 
on), and one mark on every load of leather 

These were subsequently called magna et antiqua cm- 
tiimay to distinguish them from an additional fifty per 
cent, levied from foreign merchants at a later date and 
known as parva et nova custvma The settlement of 1275 
was by no means final New disputes arose, and in 1285 
Edward I confiscated the liberties of London, suppressed 
what he characterized as abuses, and favoured the aliens 
In 1298 the franchises of the capital were restored, and 
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very soon the abuses complained of began anew Edward 
retorted in 130 3 by a special ordinance known as the 
carta mercatoria in favour of their foreign rivals, by the 
terms of which the provisions of the present chapter of 
Magna Carta became at last a reality This new charter, 
which was the result of a bargain struck between the 
Crown and the alien traders, conferred various privileges 
and exemptions in return for the increased rates of duty 
now imposed and known henceforth as ;paova et nova 
custima Edward I made several attempts to exact the 
higher rates from denizens as well as from strangers, 
but in this he failed In 1309 a Petition of Parliament 
was presented against the exaction of the “ new customs,’^ 
declaring them to be m contravention of Magna Carta 
In 1311 a temporary community of economic and 
political interests resulted in an alliance between the 
English merchants and the English baionage, whose com- 
bined efforts forced the ''Ordinances” upon Edward II, 
compelling him for a time to reverse his father’s policy 
of favouring foreigners at the expense of native merchants 
It IS unnecessary to follow the checkered fortunes of these 
Ordinances, frequently enforced and as frequently abolished, 
according as the fortunes of the barons or of Edward II 
were for the moment in the ascendant During the reign 
of Edward III the deep-rooted quarrel between home and 
alien merchants continued , and ^any changes of policy 
were adopted by the Crown The statute of 1328 which 
abolished the " staples beyond the sea and on this side ” 
provided "that all merchant strangers and privy may go 
and come with their merchandises into England, after the 
tenor of the Great Charter ” ^ Seven years later this was 
confirmed by an act which in considerable detail placed 
strangers and denizens on an exact equality in all branches 
of trade, both wholesale and retail, under the express 
declaration that no privileged rights of chartered boroughs 
should be allowed to interfere with its enforcement ^ While 

^2 Edward III c 9 

2 See 9 Edward III c 1 and of 25 Edward III , stat 4, c 7 
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this statute merely repeated and applied the general doc- 
trine of the present chapter of Magna Carta, it directly 
infringed the provisions of chapter 13^ Such sweeping 
regulations were in advance of their age and could not 
be carried out without revolutionising the entire medieval 
scheme of trade and commerce, which depended on mer- 
chant guilds, town charters and local monopolies The 
influence of the English boroughs and their political alliei^ 
was strong enough to make the strict enforcement of such 
legislation impossible , and later statutes, bowing to the 
inevitable, restored the privileges of the boroughs, while 
continuing to enunciate an empty general doctrine of free 
trade to foreigners ^ The English boroughs, to which 
Parliament in the reign of Richard II thus restored their 
franchises and monopolies, were able effectually to exclude 
foreign competition, in certain trades at least, from within 
their walls, for four centuries, until the Statute of 1835 
ushered in the modern era of free trade ^ 


CHAPTER FORTY-TWO 

Liceat unicuique de cetero exire de regno nostro, et 
redire, salvo et secure, |)er terram et per aquam, salva 
fide nostra, nisi tempore gwerre per aliquod breve tempus, 
propter communem utilitatem regni, exceptis imprisonatis 
et utlagatis secundum legem regm, et gente de terra contra 
nos gwerrma, et mercatoribus de quibus fiat sicut pre- 
dictum est 

It shall be lawful in future for any one (excepting always 
those imprisoned or outlawed in accordance with the law of 
the kingdom, and natives of any country at war with us, and 

lOf mpra, pp 290 1, where the mconsiatency between the two parts 
of the Great Charter is pointed out 
2See2EiohardII, stat 1, c 1 and 11 Eichard II c 7 
3 See 5 and 6 William lY o 76, s 14 
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merchants, who shall be treated as is above provided) to 
leave our kingdom and to return, safe and secure by land 
and water, except for a short period in time of war, on 
grounds of public policy — reserving always the allegiance 
due to us 


The terms of this permission for free intercourse be- 
tween England and foreign lands are peculiarly wide, the 
exceptions being reasonable and necessary Prisoners 
'obviously could not leave our shores, nor outlaws return 
to them the case of merchants from hostile states had 
already been provided for in a liberal spirit, while the 
temporary restriction of mtercourse with the enemy on 
the outbreak of hostilities was eminently reasonable 
Although the provision is thus quite general m its 
scope, embracing all classes and ranks of men, it was 
peculiarly welcome to the clergy, as enabling them with- 
out a royal permit to proceed to Eome, there to prose- 
cute their appeals or press their claims for preferment 
Thus considered, it contains a virtual repeal of article 4 
of the Constitutions of Clarendon of 1166 which forbade 
archbishops, bishops, and parsons {personce) of the king- 
dom to leave that kingdom without the king’s licence 
The grant of freedom of mtercourse in 1215 thus opened 
a door for the Church to encroach on the royal prero- 
gative, and for that reason itf was omitted from the 
reissue of 1216, never to be replaced A boon was 
thus withdrawn from all classes from fear that it might 
be abused by the ecclesiastics Henry III took advan- 
tage of the omission m order to restrain the movements 
of clergy and laity alike Those who left the country 
without the royal licence had frequently to pay fines ^ 

g Coke ( Third Institute, p 179) cites from Rot fimum of 6 Henry III 
and Rot claus of 7 Henry III the following case “ Wilhelmm Marmion 
clericus profectus est ad regem Franciae sine licentia domini regis, et prop 
term Jinem fecit The practice had apparently been much the same prior 
to Magna Carta E g Madox (I 3) cites from Pipe Roll of 29 Henry II 
how Randulf US Jehus Walteri reddit compotum de XX marci 9 , quia eomvit 
de terra Domini Regis ” 
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The stringency with which this prerogative was at 
first enforced tended, however gradually, to become more 
lax The king still preserved the right, but only exercised 
it by means of proclamations over particular classes or on 
special occasions, the inference bemg that all not actually 
prohibited were free to come and go as they pleased 
Thus in 1352 Edward III had it proclaimed throughout 
every county of England that no earl, baron, knight, 
man of religion, archer, or labourer, should depart the 
realm under pain of arrest and imprisonment^ The fact 
that Edward found it necessary to issue such an ordi- 
nance, autocratic and abhorrent to modern ideals as its 
terms now appear, points to a decrease of royal power, 
as compared with that exercised by Henry II , John, or 
Henry III A further curtailment of prerogative may be 
inferred from the terms of a Statute of Richard II, 
which, in confirming the king’s power to prohibit free egress 
from England, does so, subject to very wide exceptions 
Under its provisions the Crown had the right to pro- 
hibit the embarkation of all manner of people, as well 
clerks as others, from every port and other place upon 
the sea-coast under pain of forfeiture of all their goods, 
“ except only the lords and other great men of the realm, and 
true and notable merchants, and the king’s soldiers,’* who 
were apparently in 1381 free to leave without the king’s 
licence, although earls anS barons had been piohibited in 
1352^ Even if this statute confers on magnates, mer- 
chants, and soldiers freedom to go abroad without royal 
licence (which is doubtful) the powers of veto reserved 
to the Crown were still, to modern ideas, excessive It 
remained in force, however, until 1606, when it was 
repealed under somewhat pecuhar circumstances After 
the union of the crowns. King James, anxious to draw 
the bond closer, persuaded his first English parliament to 
abrogate a number of old laws mimical to Scottish in- 
terests It was in this connection that the Act of 
^ See Coke, Ihid , citing the Close Roll of 25 Edward III 
® 5 Richard II , stat 1, c 2 
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Richard II was declared (m words, however, not limited 
to Scotland) to be “from henceforth utterly repealed''^ 
Coke stoutly maintains that this repeal left intact the 
Crown’s ancient prerogative, not founded upon statute but 
on the common law, of which power the already-cited 
Proclamation of Edward III had been merely an emana- 
tion He almost seems, therefore, to argue that the 
Crown m the seventeenth century retained authority 
which e\tended precisely over those classes mentioned in 
the ordinance of 1352 

In any view, the prerogative of interfering with the 
subject’s freedom to depart from England has never been 
completely taken from the Crown Yet, in the course of 
^ centuries a great change has been gradually effected the 
omcs has been shifted from the individual who wished to 
leave the kingdom, on to the king who wished to detain 
him While, under John or Henry III, the subject re- 
quired before embarking to obtain a licence from the 
Crown, under later kings he was free to leave until 
actually prohibited by a special royal writ Coke ^ speaks 
of the form originally used for this purpose, a form so 
ancient m his day as to be already obsolete, known as 
JSreve de sec\Lr%tate %nmmenda quod so non divertet ad jpmtes 
externas sine hcentia regis This was superseded by the 
simpler writ Ne exeat regno which is still in use^ The 
sphere of this writ was restricted and altered it ceased 
to be an engine of royal tyranny and was never issued 
except as part of the process of a litigation pending in 
the Court of Chancery Regarded always with suspicion 
by the courts of common law as a creature of preroga- 
tive, it was for centuries the special instrument which 
prevented parties to a suit in equity from withdrawing 
to foreign lands Some uncertainty exists as to the proper 
province of these writs at the present day, since the 

^4 James I c 1, s 22 

® Thwd Institute, p 178 

®Its ongm IS obscure See Beames, Brief view of the writ of iV> Exeat, 
passim 
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Judicature Acts have merged the Court of Chancery m 
the High Court of Justice^ 

The use of such writs in this restricted sphere could 
not be reckoned an oppressive interference with the liberty 
of the subject The perfect freedom to leave the shores 
of England and return at pleasure, accorded by John’s 
Magna Carta, but immediately withdrawn as impracticable 
for that age, has m the course of centuries been fully 
realized ^ 

Two phrases, occurring in this chapter, call for com- 
ment, although for different reasons — one as embodying 
an ancient legal doctrine, now obsolete, the other as anti- 
cipating a characteristically modern point of view (1) 
Saha fide nostra This short-lived clause of Magna 
Carta, in granting freedom to leave the country, very pro- 
perly provided that mere absence fiom England should 
absolve no one from allegiance to his king The old 
doctrine of nationality was indeed a very stringent one 
The rule which prevailed was Nemo potest exuere patriam 
Everyone born in the land owed allegiance to its king — 
and this tie continued unbroken until severed by the death 
of subject or sovereign, it could be broken in no other way 
According to this maxim, a man born a subject of the 
king of England must remain his subject wherever he 
wandered A breach of the duties of allegiance, which 
were consequent thus on^the mere accident of birth, might 
expose the offender to the inhuman horrors inflicted upon 
traitors 

A series of statutes, culminating m the Natuxahsation 
Act of 1870, have entirely abrogated this ancient doctrine, 
and substituted one of perfect liberty Any native of G-reat 
Brifain is now free to become the subject of any foreign 
state , and the mere fact of his doing so deliberately and 
with all necessary legal formalities, denudes him of his 
British nationality, severs the tie of allegiance, and frees 

^ See Bncyclopaedia of Laws of England^ IX 79 

2 On the whole subject of these writs, see Stephen, Commentaries, II 
439 40 (ed of 1899), and authorities there cited 
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him from the operation of the law of treason The words 
^'salmjide nostra'' no longer apply 

(2) Propter communem uhhtatem regm The charter, in 
placing a restriction on the right of free egress, during the 
actual continuance of hostilities, declared that such re- 
striction was to be imposed for the common good of the 
kingdom, thereby enunciating what is generally regarded as 
a very modern doctrine John was to take action, not for 
his own selfish ends but only pro lono pulhco 


CHAPTER EOETY-THREE 

Si quis tenuent de aliqua eskaeta, sicut de honore 
Wallingfordie, Notingeharn, Bolonie, Lancastrie vel de aliis 
eskaetis, que sunt m manu nostra, et sunt baronie, et 
obierit, heres ejus non det aliud relevium, nec faciat nobis 
aliud servicium quam faceret baroni si baronia ilia esset 
in manu baronis , et nos eodem modo earn tenebimus quo 
baro earn tenuit 

If one who holds of some escheat (such as the honour 
of Wallingford, of Nottingham, of Boulogne, of Lancaster, 
or of other escheats which are in our hands and are baronies) 
shall die, his heir shall give nor other relief, and perform 
no other service to us than he would have done to the baron, 
if that barony had been in the baron’s hand , and we shall 
hold it in the same manner in which the baron held it 


This chapter reaffirms a distinction which had been 
recognized by Henry II but ignored by John Crown 
tenants were divided into two classes, according as their 
holdings had been originally granted by the Crown, or 
by some mesne lord whose barony had subsequently 
escheated The latter class received preferential treatment 
from Henry II for reasons to be immediately explained 
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The older law of escheats was too vague to prove an 
effective restraint on royal prerogative, the king, when a 
fief had escheated to the Crown, might reckon giants 
made by its former owner as void, refusing to acknowledge 
as binding upon him the titles of the sub-tenants, treating 
all sub-tenancies as wiped out by the mere fact that 
their lord's fief had escheated to the Crown A mesne 
lord, on the contrary, had no similar rights over the sub- 
tenants of his tenant who had suffered escheat 

The king usually mitigated in practice the full 
severity of this theory, confirming as of grace, or from 
motives of policy, or in return for money, claims which 
he refused to admit as matter of right The tenants 
of escheated baronies were accepted as tenants %n 
capite of the Crown ^ Not only so , but Henry II 
did not allow them to be piejudicially affected by the 
change The king would only take from them those 
services and feudal dues which they had been wont to 
render to the lord of the barony previous to its escheat 
This just and lenient policy explains the origin of the 
division of royal tenants into two classes , tenants who 
held of Henry ut de corona^ and tenants who held of 
him lit de escaeta, ut de honofe, or ut de haioma (phrases 
used synonymously) ^ In respect of such obligations 
as were heavier for ordinary Crown tenants than for 
tenants of mesne lords, holders of Crown fiefs ut de es- 
caeta were placed on the more favoured footing Two 
illustrations may be given While tenants ut de corona 
under Henry II had to pay large and arbitrary reliefs, 
those ut de escaeta paid no more than 100s per knight's 

^Koyal clemency in this respect could not be relied on by the sub 
tenants of smaU escheated fiefs (not reckoned as honours or baronies) 
This seems to be the opinion of Madox, Baronia Anghca, 199 ‘‘If a fee 
holden of the Crown %n ca^nte escheated to the king and was not an 
Honour or Barony, then such fee did not (that is to say, I think it did not) 
vest m the Crown in the same plight in which it was vested in the said 
tenant %n c(iup%te Cf also Ibid , 203 

2 See Madox, Baronia Anqlica, 169 171 , also Pollock and Maitland, I 
261, and authorities there cited 
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fee ^ Nor was their obligation of “ suit ” (or attendance 
at the feudal court of the lord of the fief) to be increased 
"'The tenants of any honour or manor which had come 
by escheat to the Crown, were not suitors of the Curia 
Eegis, but of the court of the honour or manor which 
had so escheated ” ^ 

John Ignored this distinction, extending to tenants ut 
de escaeta the more stiingent rules applicable to tenants 
ut de corona Magna Carta reaffirmed the distinction , 
and, not content with enunciating a general pimciple, 
made two particular applications of it neither reliefs nor 
services of former tenants of baronies were to be augmented 
by reason of the fact that such baronies had escheated to 
the Crown ^ Henry Ill’s Charter of 1217 emphasized a 
third application of the general rule, declaring that he 
would not, by reason of an escheated barony, claim escheat 

^ See Dialogue II x F, and lUd , 11 xxiv The same rule applied to 
sub tenants of baronies m wardship (which was analogous to temporary 
escheat) For example, when the see of Lincoln w as vacant, and therefore 
in ward to the Crown m 1168, the heirs of sub tenants paid to Henry 
only what they would have paid to the bishop , one giving £30 for six 
fees, and another 30 marks for four See Roll, 14 Henry II , and 
cf supra, c 2 In the matter of scutage, also, a distinction was recog 
nized while tenants de corona might be compelled to serve in person 
without an option, crown tenants ut de honors (and a fortiore sub tenants 
also) might claim exemption on tendering scutage See case of Thomas of 
Inglethorpe in 12 Edward II , cited by M^ox, Baroma Anghca, 169 171 

2 Report on the Pigmiy of a Peer, I 60 

"^The need for this special reference to relief is not, at first sight, 
obvious, since c 2 of Magna Carta, by forbidding John to exact from 
Crown tenants of either class the arbitrary sums taken by his father, 
would seem to have already secured them from abuse Probably, how- 
ever, c 43 sought to prevent John from treating each of the former tenants 
of the escheated barony as holder of a new barony of his oiyn, and 
therefore liable to a baron’s relief of £100 instead of the £25 he ought 
to pay for his five fees, or £50 for his ten fees, or as the case might be 
The case of William Pantol (see Pipe Roll, 9 Henry III , cited Madox, 
I 318) seems to illustrate this He was debited with £100 of relief 
for his father’s land, but protested that he held nothing of the Crown 
save five knights’ fees of the land which was of Kobert of Belesme 
This plea was upheld, and £75 of the amount debited was written 
off 
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or custody over the sub-tenants of that barony ^ To 
understand this concession, it must be remembered that 
under Henry III, as under Henry II, sub-tenants of 
baronies were still liable to have their titles reduced through 
the reduction by escheat of the title of their lord , while 
sub-tenants of those who were themselves sub-tenants were 
not exposed to a similar mischance by the escheat of their 
immediate lord Here also the position of Crown fiefs 
ut de escaeta was to be assimilated to that of fiefs of mesne 
lords, and differentiated from that of Crown fiefs ut de 
corona Sub-tenancies of escheated baronies were not to 
be wiped out, but to subsist, and the Crown (or its 
grantee) would take the escheat subject to all liabilities 
to, and lights of, sub-tenants 

The Crown seems not to have strictly observed this 
rule in practice Article 12 of the Petition of the Barons 
in 1258^ complained that Henry had granted charters 
conferring rights which were not his to give (ahena jura), 
but which he had claimed as escheats An act of the 
first year of Edward III narrated how the Crown had 
confiscated from purchasers tenements held of the Crown 
as of honours,” thus treating them “ as though they had 
been holden in chief of the king, as of the Crown” Re- 
dress was promised by the statute ^ but irregularities 
continued throughout the earlier Tudor reigns , and the 
first Parliament of EdwSrd VI passed an act to protect 
purchasers of lands appertaining to honours escheated to 
the Crown ^ 

^ See c 38 of 1217, and cf the gloss given by Bracton (II folio 87, b ) 
which makes the meaning somewbat less obscure The Charter of 1217 
contained a saving Clause “ unless the holder of the escheated barony 
held directly of us elsewhere ” Bracton added a second proviso, namely, 
unless the saad sub tenants (now Crown tenants ut de eacaeta) had been 
enfeoffed by the king himself 
2 See Bel Charters, 384 

® See 1 Edward III , stat 2, c 13, StcUutes of Realm, I 256 
^See 1 Edward VI c 4, Statutes of Realm, III 9 
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CHAPTER FORTY-EOXJE 

Homines qui manent extra forestam non veniant de 
cetero coram ]nsticiaiiis nostris de foresta per communes 
summomciones, nisi sint m placito, vel plegii alicujus vel 
aliquorum, qui attachiati smt pro foresta 

Men who dwell without the forest need not henceforth 
come before our justiciars of the forest upon a general 
summons, except those who are impleaded, or who haie 
become sureties for any person or persons attached for 
forest offences 


These provisions weie intended to redress one of the 
many abuses connected with the administration of the 
oppressive forest laws 

I The Royal Forests For at least a centuiy befoie 
J ohn’s reign the word forest ” had acquired an exact 
technical meaning, and was applied to certain wide dis- 
tricts scattered irregularly throughout England, reserved 
to the Crown for purposes of sport Here the wild boar 
and deer of various species foun^ shelter, in which they 
were protected by the severe regulations of the ‘^Forest 
Law’' It was the prevalence of this code which abso- 
lutely marked off the districts known as royal forests from 
all that lay ext') a foresta'm ^ and this made an accuiate 
definition possible A forest” was a district where this 
oppressive law prevailed to the absolute exclusion of the 
common law which ruled outside The forests with their 
inhabitants had been deliberately omitted from the unifying 
process, by which the rest of England had been assimi- 
lated under a uniform lex terrae They remained in great 
measure at the discretion of the Crown This exclusion 
of the common law from the confines of the forests was 
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the root from which many evils grew In no other sphere 
was the prerogative so unfettered as within the charmed 
circles which marked off these royal preserves from more 
fortunate parts of the kingdom 

From this definition of a forest as a legal, not a physical, 
entity, it follows that the word is far from synonymous 
with terms such as “ wood ” or ‘‘ covert/' implying merely 
natural characteristics A forest was not necessarily 
covered with trees throughout the whole or even the 
greater part of its extent Miles of moorland and heath 
and undulating downs might he included, and even fertile 
valleys, with ploughed fields and villages nestling among 
them The same forest, indeed, might contain many woods, 
some of them on royal demesne and some the property 
of private owners In certain places the king’s pro- 
prietary rights might be co-extensive with his forestal 
rights, but, more frequently, large tracts of the solum 
(whether wooded or bare) were owned by freeholders, whose 
rights of property tended to become merely nominal, when 
overridden by the king's rights of the chase Men might 
live, and did live, within the boundaries, but they could 
enjoy no rights of personal freedom or of property incon- 
sistent with the rules laid down by the Crown to protect 
its own interests Within the imagmaiy line the king's 
power was supreme, and he used it frankly foi the preserva- 
tion of beasts of the cffase, not for the good government 
ot the men who happened to dwell there These unhappy 
beings were absolutely subject to the harsh forest code, 
a law, in the expressive words of Dr Stubbs, ‘'cruel to 
man and beast" If accused of forest offences, they had 
no protection from the common law of England any more 
than from the law of a foreign land It was something, 
however, that even m these highplaces of royal prerogative, 
customary rules grew up, obtained authoritative recognition, 
and gradually hardened into laws which set some limits, 
however inadequate, to royal caprice Before John's time 
the forest code, as set forth in the Assize of Woodstock, 
and exemplified by the practice of forest officials, had taken 
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its place as a definite system of distinct from common 
law and canon law alike ^ 

II Origin of the Forests Before the Norman Conquest 
the kings of England do not seem to have laid claim to 
any exclusive prerogative in this respect The only 
ordinance of Cnut on the subject admitted to be authentic 
enacted merely that every man should have his own 
hunting, while the king should have his^ The rights of 
the Crown, however, were strengthened and consolidated 
by the events of 1066, and by the hardening of feudal 
theory which followed All unoccupied waste lands became 
royal property, and these were the natural resorts of the 
larger sorts of game The king established a claim to a 
preferential, and, at last, to an exclusive, right to hunt 
the more important species of animals ferae natuoae, known 
as beasts of the forest’' — embracing the red deer (harts 
and hinds), the fallow deer (bucks and does), the roe deer 
of both sexes, and the wild boar, with, exceptionally in 
one forest, the ordinary hare ^ The Conqueror and his sons 
set great store on their hunting, and warned all intruders 
off the wide tracts of land claimed as royal preserves 
Henry I formulated the doctrine of the forest law, and 
it was probably due to him that “ foiest ” acquired its 
highly technical meaning With the special meaning came 
the express claim to a monopoly of hunting, together with 
supreme and exclusive junsdicflon The disorders of 
Stephen’s reign lowered the Crown’s authority m this 
respect as in so much else, and Henry II found the 
forests much curtailed He had no intention to acquiesce 
in this, but it was not till 1184 that he attempted, by 
the Assize of Woodstock, to formulate the rules of the 
forest law In this sphere, as in so many others, the 

convemexit short account of the forests, with their special laws, 
special officials, and special courts, will be found in W S Houldsworih's 
History of Enghsh LaWj pp 340 352 For fuller information see Diaiogm 
de Scaccano, I xii , John Manwopd, Book of the Forests (1598) , Coke, 
Fourth Institvie, 289 317 , G J Turner, Preface to Select Fleas of the 
Forest (1901) , and an article in the Fdinburgh Feview for April, 1902 
^Select Charters, 156 ^Select Pleas of the Forest, xm* 
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process of organization was completed by Henry II build- 
ing on the foundations laid by his grandfather, and the 
whole structure was bequeathed in a state of high 
efficiency to his sons John’s attitude to the forest laws 
was not entirely consistent The monk of Barnwall, whose 
work IS incorporated by Walter of Coventry in his own, 
relates to John’s credit how, in the year 1212, he 
attempted, among other reforms meant to propitiate the 
people, some relaxations m the severity of the forest code ^ 
Such clemency was exceptional More characteristic of 
his normal attitude was the order issued on 28 th June, 
1209, that hedges should be burned and ditches levelled, 
so that while men starved, the beasts might fatten upon 
the crops and fruits^ 

III Forest Officials The local magistrates who ad- 
ministered the rest of England were excluded from the 
confines of the forests by a separate set of officials At 
the head of this special organization was placed, in early 
times, the Forest Justiciar (called the chief forester in 
chapter 16 of the Carta d& Foresta), whose duties were 
divided in the year 1238, after which there were two 
provinces separated by the river Trent ^ His appointment 
was permanent, and his duties, which continued between 
the eyres, were administrative rather than judicial He 
had discretionary authority to release trespassers im- 
piisoned for offences against the forest laws^ Under his 
general supervision each forest, or group of forests,' was 

^ See W Coventry, II 207, and Stubbs’ Preface, Ixxxvii By a writ 
of 18 May, 1204 [New Mymer, I 89), he disafforested all Devonshire 
except Dartmouth and Exmoor 

Wendover, III 227 This, however, is clearly a biased account 
of the king’s resumption of forest tracts illegally put under cultivation 
by way of purpresture 

^ See Select Pleas of the Forest, xiv The permanent routine work perv 
formed by this functionary must not be confused with the intermittent 
duties of the Justices of Eoi'est Eyres although he was almost m 
variably a member of the comniisslonc who went on circuit e g chapter 16 
of the Forest Charter speaks of the Chief Forester holding pleas of the forest 

^Select Pleas, xv 
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governed by a separate loarden^ aided by a nnmbei of 
petty officials known as foresters, whose duties were 

analogous to those of a modern gamekeeper, but with 
magisterial powers in addition Wardens were of two 
classes — ^‘the one appointed by letters patent undei the 
great seal, holding office during the king's pleasure, the 

other hereditary wardens For the king's use there was 

situated in or near each forest of any extent a royal 

residence which, in the Middle Ages, naturally took 
the form of a stronghold It was convenient that the 
office of warden should be combined with that of constable 
of this neighbourmg castle^ “The wardens were the 
executive officers of the king in his forests Writs re- 
lating to the administration of forest business, as well as 
to the delitery of presents of venison and wood, were in 
general addressed to them"^ 

The office was one of authority and of profit, usually 
paid m kind rather than by a salary The warden often 
held a fief by a tenure connected with the service, and 
enjoyed rights and perquisites always of a valuable nature, 
though varying with each forest These were sufficient to 
provide him with an income adequate to his position, and 
to allow him to find the wages of his under-keepers, who 
ought thus to have been paid officials Such was the 
theory , as matter of fact, the foresters, instead of receiving 
wages, gladly paid large sums to tfie warden, and recouped 
fiemselves, with an ample profit, by extortions from the 
humble dwellers in their bailiwicks ^ These unpaid foresters 
l^ere expressively said “ to live upon the country " They 
formed a powertul official class, whose excessive numbers 
were a sourqe of constant complaint They may be 
clarified in various ways, as, into riding and walking 

f ^Mr Turner, in Select Pleas, xvii 

2 Engelard de Cygony, for example, whose name appears in chapter 50, 
o^Upied this double position Chapter lb of Gmta de Foresta forbids 
castellans to determine pleas of the foiests, thus strengthening the pie 
gumption that warden^ wer^ usually constables 

^Select Pleas, xix xxi 
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foresters (of whom there were one and four respectively 
in the normal case), or into foresters nominated by the 
wardens, and foresters m fee These last had vested 
interests which the Forest Charter was careful to respect, 
as, where chapter 14 reserved to them the right to take 
chiminage,” or way-leave, denied to other types of 
foresters, they might still enjoy, but not abuse, the 
'' vested rights ” reserved to them ^ 

With these professional gamekeepers there co-operated, 
in later times at least, several groups of unpaid magistrates 
appointed from the knights and freeholders of the district 
Of these honorary officials, whose original function was 
to supply supplementary machinery for protecting the rights 
of the Crown, but whose position as county gentlemen with 
a stake in the district led them also to act to some extent 
as arbitrators between the king and outside parties, there 
were three recognized kinds {a) Towards the close of the 
twelfth century officers known as verderers (usually four 
for each forest) become prominent They appear in the 
Varta de Fore§ta of 1217, but had not been mentioned 
in the Assize of Woodstock of 1184 It is probable 
that the office was devised in the interval as a check 
on the warden’s power, as the office of coroner had been 
instituted m the reign of Richard I as a drag on the sheriff 
In other important respects the duties of the verderers within 
the forests resembled th?se of coroners within the rest of the 
county They were not royal employees, whose whole tini^® 
was absorbed by the duties of office and remunerated by 
fixed salaries or by perquisites, but rather local landowners 
whose magisterial services were unpaid, and were presum- 
ably required only on special occasions They were respon- 
sible directly to the king, and not to the warden , and were 
appointed in the county court, their “ election ” taking place 
in accordance with the terms of the writ '' de mredmio 
ehgendo ” They attended the forest courts and swammotes, 
and it appears ffom chapter 16 of Henry’s forest chatter that 
It was their duty to bring before the Jukices in Eyre lists 

^ The same chapter, however, fixed the rates of chiminage ” 
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of all offenders indicted m the lower courts These rolls 
of attachment'' were certified by their seals ^ (6) The 

Bega'iders were twelve knights appointed in each forest 
county to make tours of inspection every third year, finding 
answers to a series of questions known as the Chapters of 
the Regard " In this way they reviewed the Crown's inter- 
ests alike m “the venison and the vert" (the technical 
names for game and growing timber respectively), and 
reported upon all encroachments upon hawks and falcons, 
bows and arrows, greyhounds and mastiffs (with special 
reference to “ expeditation " or cutting of their claws), ^ and 
generally upon everything owned by private individuals 
hkely to harm the beasts of the forest^ (c) The Agistors 
are mentioned in the same clause of the Assize of Wood- 
stock which mentions the Eegarders Tour knights were 
appointed, apparently by the warden of each forest, whose 
duty it was to protect the king’s interests in all matters 
connected with the pasturing of swine or cattle within the 
royal woods For thirty days at Michaelmas pigs were turned 
loose with liberty to feed on the acorns and beech mast on 
payment by their owners of a small fixed sum per head 
The four knights were required to take note of sums thus 
due, known as “ pannage," and to collect them at Martinmas ^ 
Mention ought, perhaps, to be made of the private 
foresters alsoj whom owners of woods within the forests 

ipor the earliest notice of verderers see jSekci Pleas of the Forest^ xix , n 
Their appointment m the county court may indicate that they acted in 
some measure as a check on the professional foresters m the uiterests of 
the people generally, as well as a check on the warden in the interests of 
the kin^ Within the forest the warden, with the verderers and foresters, 
offered an exact parallel to the sheiiff with the coroners and bailiffs (or 
serj^nts) in other parts of a county 

® See Carta de Foresta, 0 6 

® After 1217, if not before, it was one of their duties to fix the number of 
foresters required, So that the inhabitants need not groan under a heavier 
burden than necessary 

^In one document they were styled agtstdtores prem {Select Plea% pi), 
which suggests that fixing the rate was their chief duty “ Agist ” was a 
general term, it was apparently correct to speak of ‘‘agisting a wood, 
of “ agisting cattle,’* and of “ agisting the money due ” 
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were obliged to appoint These wood wards/’ as they 
were sometimes called, while paid for by the owner of 
the wood, were expected to protect the king’s interests 
In particular, they must prevent trees under their care 
from being destroyed or wasted the king was an inter- 
ested party in these, since they formed shelter for his 
game 

IV Forest Gomts The judicial side of the foiest 
system was developed in a manner equally elaborate 
Three sets of tribunals must be distinguished (1) The 
Goiort of Attachments (or view of attachments ”) was a 
petty tribunal, the chief duty of which was confined to 
taking evidence to be laid in due course before a higher 
court Exceptionally, however, it had power to inflict 
fines for small trespasses against the “ vert ” — namely, 
for acts of waste not exceeding the value of fourpence 
It met once in every fortj days,^ which seems in prac- 
tice to have been interpreted as once every six weeks, 
the meetings being always held on the same day of the 
week ^ (2) Gourts of Inqu%s%t%ons When a serious tres- 

pass against the forest laws was discovered, a special 
court was, in early days, summoned immediately to make 
investigations The foresters and verderers conducted 
the inquiry, but it was their right and their duty to 
assemble the men of the neighbouring townships to help 
them In strictness, ap^rently, all the inhabitants might 
be compelled to attend In practice, it was sufficient if 
four men and the reeve represented each of the four 
adjoining villages Whenever a “beast” was found dead 
in the forest twenty men had thus to assemble, to the 
neglect of their own affairs , and they would be made 
to suffer if they failed to discover the culprit In one 
district at least (Somerton) the definition of beasts of 
the chase extended to the ordinary hare, and we read^ 
how four townships sat in solemn judgment, and found 
“that the said haie died of murrain, and that they know 

1 OwrU de Foresta, c 8 ^Select Pieces of the Forest , 

^ Select Pleas of the Forebt, p 42 
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of nothing else except misadventure,” and how, this ver- 
dict not giving satisfaction, the townships were fined on 
the pretext that they were not fully represented The 
real offence was their failure to disclose the culprit, which 
was held to imply a desire to shield him Some allevia- 
tion of the burden of attendance was effected when, at 
some date posterior to 1215, special inquisitions were 
superseded by one general inquisition^ held at regular 
intervals (usually every six weeks), to cover all ties- 
passes committed during the interval These courts of 
inquiry (whether special or general) only ''kept” pleas 
without " trying ” them — that is to say, they received 
and recorded accusations, while the judgments were re- 
served for the justices (3) The courts of the foiest 
justices in eyre As the smaller courts, in the normal 
case, received verdicts and reports, without punishing the 
offences reported, it is evident that the whole system 
ultimately depended on the justices Their eyres, how- 
ever, weie held at wide intervals — apparently once every 
seven years during the reign of Henry III A very 
full attendance of foiest officials and of the public was 
summoned to meet them The evidence stored up as a 
result of the work of the smaller courts, supplemented 
by the Rolls of the Regard, was laid before the justices, 
who summarily judged "pleas of the vert^” inflicting 
small amercements, and " pleas •of the venison,” punish- 
ing by imprisonment those previously found guilty, pntil 
they ransomed themselves by heavy fine^ These eyres 
came to be known as "Courts of Justice Seat,” but not 
until long after the reign of John No juries were pie- 
sent, nor were they required , the justices punished 
offenders who had already been convicted by juries at 
a lower court 

These three classes of tribunals exercised functions 
analagous to those of a moderff court of law In addi- 
tion, there should be mentioned two other kinds of 
assemblies which performed duties administrative rather 
than judicial, as these terms are now understood (4) The 
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regard, held once every three years — not by Crown officials, 
but by what was practically a jury of local knights — has 
already been referred to These tours of inspection, some- 
time known as msitationes mmorum} and sometimes even 
as “views of expeditation,’’ were of great practical im- 
portance The resulting report was placed before the 
justices of eyre as evidence of forest trespasses (5) Three 
times every year, meetings, known from an early date as 
“ Swammotes,'' were held to regulate the pasturing of swine 
and cattle within the royal woods A fortnight before 
Michaelmas the agistors met the foresters and verderers 
to provide for the agisting of the king’s woods, a process 
which lasted for thirty days — fifteen before and fifteen 
aftei Michaelmas At Martinmas the agistors collected 
the pannage in presence of the same officials A third 
nieeting of officials was held in June to make arrange- 
ments for excluding cattle of all kinds from the king’s 
woods during the period when the deer were fawning, 
but at this the presence of the agistors was not required^ 
The Carta de Foresta applies to these assemblies, and 
to none other, the name “Swanimotes” — a word whose 
correct use has been the subject of much discussion, and 
whose ambiguity was in later centuries the source of many 
errors Its authoritative appearance in 1217 affords 
strong evidence of the original sense which it boi;e In latei 
days, however, it was nfbre loosely used, being applied 
to inquisitions, and also to courts of attachment This 
has led to much confusion, while its derivation has also 
been the subject of discussion Bishop Stubbs derived 
it from the word '' swain,” on the supposition that 
couits so-called were normally lesorted to by the general 
body of swains or countiy people As matter of fact 
(whatever doctrine may be correct philologically), these 

^ Dtalogw, I K 

®It IS expressly stated in the Ca/rta de Foresta (1217) that only the 
verderers and foresters need be present at the June moot, and the same 
otficers, with the agistors, at the two others The public were specially 
exempted 
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assemblies were connected, not with '' swains/' but with 
'' swine " The peasantry were specially exempted , whereas 
all three meetings sought to regulate the entry or exclusion 
of pigs from the woods 

V Chases, Paris, and Wardens Forests were neces- 
sarily royal monopolies and must on this and other grounds 
be distinguished from three things with which they are apt 
to be confused (1) A “chase” was a district which had 
once been a royal forest, but which had, without any formal 
act of disafforestation, been granted by the king to a private 
individual The result was to transfer the monopoly of 
hunting therein from the Ciown to the grantee, while some- 
what modifying the nature of the rights transferred The 
full force ot the forest laws was abated, although the extent 
and direction of this diminution was nowhere strictly 
defined, varying from chase to chase Such provisions of 
the forest law as continued to be binding were no longer 
enforced by royal officials and royal courts, but by those of 
the magnate, who thus obtained a franchise over the chase 
and the royal beasts it contained ^ (2) A “ park ” was any 

piece of ground enclosed with a paling, or hedge, whether 
with the object of protecting wild beasts or otherwise, and 
the right to effect this was quite independent of royal grant 
If the owner of a manor in the near neighbourhood of a 
royal forest wished to keep deer of his own, which he might 
kill at pleasure, whether for sfort or for food, without 
infringing the forest laws, he had to stock an enclosure 
with beasts legally his own, and to keep them under condi- 
tions which made confusion with the king’s deer impossible ^ 
In 1234 the baions asserted their right to keep private 
gaols for poachers taken in their parks (tn jparcis et 
sms), but the king refused to allow this^ (3) A “ warren,” 
which might belong either to the king or to any private 
owner, carried with it exclusive rights of hunting within its 
bounds all wild animals, except those technically defined as 
“beasts of the forest”^ In practice it chiefly embraced 

Select Pleas of the Forest, cix et seq ^Ibid , cxvn 

^Statute of Meitoii, c 11 ^Select Plea^ of the i^oiesi, cxxin 
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hares and foxes ^ Neither parks nor warrens weie pro- 
tected by the forest law, but by that part of the common 
law which related to theft and trespass This was, how- 
ever, vigorously administered for the preservation of game, 
so as to bear with increasing hardship on the common 
people, securing a monopoly of hunting to the land-owning 
aristocracy, and passing gradually into the modern Game 
Laws^ Dr Stubbs held, apparently, too narrow a concep- 
tion of warren when he read it in its modern sense of 
“ a rabbit warren ” ^ It was a tract of land wherein ex- 
clusive rights of hunting lessei game (togethei with rabbits 
and other vermin) were preserved to its owner The king 
might, and did, have his warrens and warreners, just as any 
subject mig u, and these royal waireners, like all Crown 
officials, great and small, might inflict cruel injustice on the 
common people , ^ but their power of doing harm was less 
than that of foresters^ as they were dependent on 
the common law The forest code did not apply even 
to royal warrens^ 

VI Forest Rights and Forest Grievances It is not 
difficult to understand the store which the kings of England 
set upon their forests They prized them not merely as a 
pleasure ground, but also as a source of revenue Fines 
and amercements, individually small, but amounting to a 
large sum in the aggregate, flowed into the ^Exchequer 
Great as were the plea^hre and the profit to the king, 
the burden and loss inflicted upon the people, freeholders 
and peasantry alike, were greater out of all proportion 
Not only were the best interests of the forest-dwellers 
deliberately sacrificed to the royal hunting, not only were 
the legal fines swelling the exchequer rendered trebly 

'^Ibid , cxxviii cxxix Wild cats should perhaps be added 
2 See W S Houldsworth, History of English Law^ p 346 
^See Meet Charters^ 552 

^Some of these Magna Carta sought to guard against See c 48 
® Eights of hunting were sometimes conferred on subjects over territory 
which was not their own Richard I , by a charter, granted permission to 
Alan Basset to hunt foxes, hares, and wild cats throughout the realm See 
Bound, Ancimt Charters, No 18 
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burdensome by the galling and wasteful manner of their 
collection , but the men who paid them were the victims of 
illegal exactions in addition These grievances may be 
considered under seven heads — (1) The extent of the forests 
The Crown constantly strove to extend the boundaries , the 
people to contract them The Gonqueior and Rufus each 
“ aflorested ” wide tracts of land, of which the New Forest is 
only one example In the charter of 1100, Henry bluntl} 
declared — “ I retain in my hand, by the common consent 
of my barons, my forests as my father had them” This 
consent of the magnates, if moie than a form and willingly 
given, would suggest that the barons were allowed some 
shaie in these royal rights of hunting which led them here 
to mate common cause with the Crown Henry, as a 
matter of fact, retained not only the forests of his father but 
those of Eufus as well, and created new ones of his own ^ 
Stephen, while retaining the forests of the two Williams, 
renounced those added by Henry I Under Henry II, 
afforestation began anew ^ The words of the Great Charter 
leave no room to doubt that Henry of Anjou had extended 
the boundaiies of Stephen's forests , and that both Richard 
and John carried the process further, bringing within the 
circle of the ciuel law, not only waste and moor, but also 
man} woods ” belonging to private owners These royal 
encroachments were the more oppressive, occurring as they did 
in an age when population was rapidly increasing and seek- 
ing an outlet in the reclamation of waste places on the 
debateable land which surrounded the forests The vague- 
ness of the frontier aggravated this grievance, as it was often 

1 This IS implied in the terms of Stephen’s Oxford Charter An example 
of an act of afforestation by Henry is given in Sdeit Pirns, 45, which 
shows how a district could be afforested m a moment by the mere woid 
of the monarch , it took centuries to free it from the royal dominion ” Sc e 
Bd^nhurgh Remeib, vol cxcv (1902), p 459 Even the I or est Charter (cc I 
and 3) admitted the Crown’s right to afforest woods on its own demeHuo— 
reserving, indeed, common of pasture to those with legal rights tliercto 

“The policy of Henry I , Stephen, and Henry II respectively is well 
illustrated by the case of Waltham forest in Essex Sec Eound, Geoff re i/ 
de Mwnjdmlle, 377 8 
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difficult for the honest reclaimer of barren land to know 
whether he was committing a trespass for which he might 
be punished by a crushing fine ^ 

(2) The monojpoly of hunUng The Crown not only ex- 
tended the bounds, but also made the law more stringent 
Such privileges of hunting as the barons had were restricted 
as big game became scarce The Crown’s insistence on a strict 
monopoly of the moie exciting forms of the chase may not 
seem an important giievance, but it was one likely to 
exasperate the sport-loving nobles John, in 1207, admitted 
that his baions still retained some vestiges of their right to 
share in the hunting of royal beasts^ These rights were 
formally recognized and defined in 1217 Chaptei 11 of 
the Ca'i ta de foresta allowed each magnate when passing 
through a forest to take one or two beasts at sight of 
the foresters, or, if these officials could not be found, then 
after blowing a horn to show that nothing underhand 
was being done 

(3) Inteoferenee with lights of property Freeholders 
whose lands lay in districts which the king was successful 
m afforesting, retained their freeholds, but their propnetaiy 
rights lost half their value They could not root out trees, 
to clear their own lands for cultivation, for that was to 
commit an assart They could not plough up waste land or 
pasture (even outside the covert) and turn it j.nto arable, 
nor build a mill, nor take^marl or lime from pits, nor make 
fishponds, nor enclose any space with hedge or paling , for 
these acts of ownership were pwprestures They could not 
destroy a tree oi lop off branches (except under stringent 
conditions), without being guilty of waste ^ They could not 

^ This group of grievances was partly remedied by chapters 47 and 53 of 
Magna Carta The former provided for the summary disafforestation of 
all districts made forests by Richard and John, while the latter showed a 
more judicial spirit m the undoing of the similar work effected by their 
father The Garta de Foresta of 1217 contained clauses which took 
the place of these somewhat crude provisions 

-See Eot Clmis , I 85 (dated 11 June, 1207) 

* For detailed information as to wastes, purprestures, and assarts with 
their ascendmg scale of penalties, see Select Pleas, Ixxxii 
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agist their woods until a fortnight after Michaelmas, when 
the agisting of the king's demesnes was over (thus reserving 
for him the best market and “ pannage dues ") ^ Heavy 
tolls were, under the name of “ chimmage," taken from carts 
and sumpter-horses passing through the woods In all 
these and many other ways, rights of private property 
in forests were so restricted as to become valueless The 
Great Charter endeavoured to strike at the abuse of these 
Crown rights by providing machinery for the abolition 
of evil customs " The Cm ta de foresta entered more into 
detail Not only were past trespasses of all throe kinds, 
— wastes, purprestures, and assarts to be condoned, but the 
law was altered for the future The long list of purpres- 
tures was |natenally curtailed it was made lawful for a 
man to construct on his own freehold in the forest, mills, 
ponds, lilne pits, ditches, and arable lands, provided these 
were not placed within the covert (that is in wooded places 
fit to shelter game) and did not infringe on any neighbour's 
rights ^ They might also keep eyries for breeding falcons 
and other birds of prey, and take honey found on their own 
ground — rights previously denied to them^ 

(4) Interference with the pursuits of the poor If the rich 
suffered injury in their property, the poor suffered in a 
more pungent way stern laws prevented them from 
supplying three of their primary needs, food, firewood, and 
building materials On no accoulit could they kill deer, 
while difficulties surrounded the taking of timber from 
the woods ^ It is true that even the Assize of Wood- 
stock allowed them the privilege of estovers," that is of 
cutting firewood, but only under stringent rules All 
waste was strictly prohibited, and ‘'waste" was a wide 

^ See Assize of Woodstock, article 7 

2 See Carta de foresta, c 12 

^Ibid, c 13, another danse (c 14) forbade ordinary foi esters to exact 
chiminage, and fixed the rates payable to those with vested rights at two 
pennies for each cart per half year, and one half penny for each sumpter 
horse 

^ See Assize of Woodstock, article 3 
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word covering, not merely wanton destruction, but all 
sales or gifts of logs , while nothing could be taken except 
at sight of the forester, whose consent would not be pro- 
cured for nothing This may be illustrated from a period 
sixty years later than John’s reign Hugh of Stratford, 
who paid two and a half marks of yearly rent to the 
Warden for his post, recouped himself by taking “from 
the township of Denshanger for every virgate of land one 
quarter of wheat in return for their having paling for 
their corn and for collecting dead wood for their fuel in 
the demesne wood of the lord king, and from the same 
town he took from every house a goose and a hen in 
every year”^ A small sum might be taken for every 
load of sticks , the men of Somerset complained that 
“from the poor they take, from every man who carries 
wood upon his back, sixpence ” ^ Dwellers within or near 
the forests were also prohibited from keeping dogs, unless 
their value for other pursuits, as well as for hunting, was 
destroyed by the removal of three claws of the forefoot^ 
Nor could they keep bows or arrows, so necessary for 
their protection amid the dangers which beset the in- 
habitants of lonely districts throughout the Middle Ages^ 
No tanner or bleacher of hides could reside in the forest 
districts, unless within the walls of a borough^ 

(5) Attendance at forest coxarts Unlike the grievances 
already mentioned whicfe pressed chiefly on those within 
the forests, the burden of performing “ suit ” at the forest 
courts was specially resented by those who lived without 
At every inquisition representatives from neighbouring 
townships must be present, while the entire population 
were compelled to meet the justices on their forest eyres 
Henry II, whatever may have been the earlier practice, 
enforced this duty of attendance upon those outside the 

^ See Bdtet PleaSy 123 (6 Edward I ) 

PUm, 127 (1278 9) This was a heavy rate, the more remarkable 
in face of the provisions against ^‘chimmage ” m Carta deforesta, c 14 

® Assue of Woodstock, article 14 Cf Carta defore&tay c 6 

^ Ih%d , article 2 ® Ibid , article 15 

2l 
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boundaries as well as on those within The Assize of Wood- 
stock admits no exemption for earl or baron, for knight 
or freeholder, nor even (according to one version) for 
archbishop or bishop All and sundry must be present 
at the eyres The double duty of doing suit at county 
courts and at forest courts meant a double loss of time, 
and double risk of amercement This 11th Article of 
the Assize was repealed by chapter 44 of Magna Carta, 
which restricted the obligation to denizens of the forests, 
a concession confirmed in 1217^ 

(6) Fines and ^punishments Frequent exactions ground 
down the dwellers in the royal forests to abject poverty 
If they failed to attend one of the numerous inquisitions, 
they paid a fine If they failed to disclose the guilty 
poacher, they paid a fine If they gave false information, 
they paid a fine If they sold or ^ve away timber, 
they paid a fine If they kept grey hounds or mastiffs, 
which had not been '' lawed,’' that is deprived of the re- 
quisite number of claws, they paid a fine^ If a bow or 
arrow were found in their keeping, they paid a fine If they 
committed any one of the numerous forms of waste or 
trespass, they paid a fine Truly, the wretched peasant 
must walk wanly if he would preserve sufficient of his 
miserable pittance to keep himself, his wife and children, 
in life and ^health 

The Northamptonshire Eyre Poll of 1209 illustrates 
how a whole township might suffer severely for no fault 
of their own '‘The head of a hart recently dead was 
found in the wood of Henry Dawney at Maidford by the 
king’s foresters And the forester of the aforesaid Henry 
IS dead And because nothing can be ascertained of that 
hart, it is ordered that the whole of the aforesaid town 
of Maidford be seized into the king’s hand, on the ground 

^See Carta, de foresta^ c 2 

®At one tune it had evidently been the practice to exact an ox m 
reparation of such transgression, thus leaving the peasant without the 
means of tilling his land The Forest Charter (c 6) limited the fine 
to as 
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that the said Henry can certify nothing of that hart ^ 
There was clearly a strong inducement, in such cases, to 
find someone guilty 

In certain cases Henry II would not accept a fine, but 
inflicted loss of limbs upon violators of the king’s monopoly 
It was often better to kill a fellow-man than a boar or 
stag Article 1 of the Assize of Woodstock announced 
that the full rigour of the laws would be enforced, as 
under Henry I, while article 12 laid down more definitely 
that sureties would only be accepted for two offences 
For the third offence nothing would suffice save the 
body of the offender John’s Magna Carta made no 
specific regulation on this head, although the general 
provision for abolishing ‘‘ evil customs ” afforded some 
relief Chapter 10 of the Carta de foresta in 1217 con- 
ceded that no one should henceforth lose life or limb 
for such offences The culprit should lie in prison for 
year and day, and ttiereafter find sureties for his future 
good behaviour^ or failing such sureties be banished from 
the realm 

(7) Arbitrary government and illegal exactions If the 
laws of Henry’s code were stiingent and the legal pay- 
ments onerous, it was a worse evil that the law, such 
as it was, could be safely defied by the Crown officials, 
and that payments of a perfectly illegal nature might 
be freely exacted Witffin the forest bounds the peasantry 
lived in daily fear of the discretionary authority of officials, 
whose most unreasonable wishes they dared not oppose 
Sometimes a local tyrant established a veritable reign of 
terror This happened in the forest of Riddlington under 
Peter de Heville, as the records of the Rutland Eyre held 
in 1269 disclose One item, taken almost at random 
from the long list of his evil deeds, will suffice ‘'The 
same Peter imprisoned Peter, the son of Constantine of 
Liddmgton, for two days and two nights at Allexton, 
and bound him with iron chains on suspicion of having 
taken a certain rabbit in Eastwood , and the same Peter 
1 See Bdtci ForeBt Phm, p 4 
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the son of Constantine, gave two pence to the men of 
the aforesaid Peter of Neville, who had charge of him, to 
permit him to sit upon a certain bench in the gaol of the 
same Peter, which is full of water at the bottom ” ^ In 
this evil pit, miscalled a gaol, men illegally arrested on 
mere suspicion were allowed to rot or starve to death if 
they failed to pay heavy ransoms Other examples are 
only too abundant In 1225 Norman Samson, a petty 
ofhcial of the forest of Huntingdon, put men to the torture 
without cause, and only released them from their torments 
in return for heavy bribes These petty despots were 
practically irresponsible, since the eyres were held at wide 
intervals of seven years Even then the sufferers might 
hesitate to complain, fearing a worse fate when the backs of 
the justices were turned If such things could happen after 
the grant of the charters of 1215 and 1217, it is not 
likely that the foresters were more merciful before John 
was always too indiflferent or too busy to redress such 
wrongs The only guarantee against their recurrence in 
the future was that honest officials should be selected 
Magna Carta sought to secure this by the provisions of 
chapter 45, which (occurring amongst the forest clauses) 
directed that no justiciar, sheriff, constable or bailiff should 
be appointed, except such as knew the law of the land 
and meant -.to observe it The word constable included 
the wardens, while bailiff was \flde enough to embrace 
the foresters It is doubtful whether this clause would 
have effected any improvement, it was withdrawn in 1216 
Some good must have resulted from chapter 16 of 
the Porest Charter, which forbade wardens to hold pleas 
of the forest, and reserved them for the justices in eyre 
This prevented wardens from being judges in their own 
cause , but their arbitrary acts continued to be plentiful 
under Henry III, as has been already shown Blackmail, 
under thin disguises, was levied upon all who would escape 
the unwelcome attentions of those in power Sixty years 
after Magna Carta the men of Somerset complained that 
^ Select Pleas, 50 
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“ foresters come with horses at harvest time and collect 
every kind of corn m sheaves within the bounds of the 
forest and outside near the forest, and then they make 
their ale from that collection, and those who do not come 
there to drink and do not give money at their will are 
sorely punished at their pleas for dead wood, although 
the king has no demesne , nor does anyone dare to brew 
when the foresters brew, nor to sell ale so long as the 
foresters have any kind of ale to sell , and this every 
forester does year by year to the great grievance of the 
country ” ^ 

Each one of these abuses had been specifically forbidden 
by chapter 7 of the Gcurta de foresta, which had prohibited 
the making of scotale ’’ and the collection of corn, lambs, 
and pigs Such rules were easier to enunciate than to 
enforce 

VII Later History of Forests and Forest Laws The 
Forest Charter signally failed to secure a pure administra- 
tion of the law , but two processes were at work which 
tended to lighten the burdens inflicted The long struggle 
to define accurately the boundaries ended in the reign of 
Edward II in the defeat of the king, who consented to 
the frontier being drawn to suit the barons ^ Within these 
restricted limits, time and the progress of civilization 
gradually softened the severity of the forest, code, many 
customs becoming obsolSte^ Charles I made an ill-judged 
attempt to revive some of the Crown’s long-forgotten rights 
Justice-seats were held by the Earl of Holland, accompanied 
by amercements and attempts to extend the forest bounds^ 
The result was a drastic act of the Long Parliament 
limiting them to their old extents ^ This statute, how- 
ever, abolished neither the forests, the forest laws, nor 

1 Sdect Pleas, 126 ^ See m/m, under c 47 

®The “ amsa et comuetudines /o» es<ae,” issued by Edward I in 1278, 
although merely declaratory, may have done something towards curtailing 
the limits of discretionary authority See Statutes of PealTU, I 243, and 
B^mont, Ohartes, Ixv 

* See S R Gardiner, JI^8t Engl , VII 363, and VIII 282 
® 16 Charles I c 16 
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the forest courts After the Restoration a Justice-seat 
actually took place jpro forma before the Earl of Oxford 
Blackstone declares this to be the last ever held,^ although 
the offices of justice and warden of the forests were not 
abolished till 1817 ^ The forests, much curtailed in extent, 
are still the property of the Crown, though now admini- 
stered in the interests of the public by the Commissioners 
of Woods and Eorests® The operation of the common 
law IS, of course, no longer excluded from their confines, 
the old antithesis between the forest law and the law of 
England being now a thing of the past^ 


CHAPTER EORTY-PIVE 

Nos non faciemus justiciarios, constabularios, vicecomites 
vel ballivos, msi de talibus qui sciant legem regni et earn 
bene velint observare 

We will appoint as justices, constables, sheriffs, or bailiffs 
only such as know the law of the realm and mean to observe 
it well 


The object of this plainly worded clause was to prevent 
the appointment of unsuitable men to responsible offices 
under the Crown The list of officers given is a com- 
prehensive one — justices, sheriffs. Constables and bailiffs — 
embracing all royal ministers and agents, both of the 
central and of the local government, from the chief justiciar 
down to the humblest serjeant ® The clause was directed in 

^ Commentaries, IXl 72 ^ jjy 57 Q-gorge HI c 61 

®In "Virtue of a series of -Acts of which 14 16 Victoria c 42 is the 
latest 

* See Stephen, Gommentai les, II 465 6 

® Constable and bailiff are discussed supra, c 24, and shown to molude 
forest magistrates, supra, c 44 
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particular against John's foreign favourites such as the 
Poitevm Bishop of Winchester, Peter des Eoches/ who had 
wielded and abused the authority of chief justiciar in 

1214 when the king was abroad, or such as Engelard de 

^^d the other tools of John's extortions, stig- 
matized by name in a later part of Magna Carta,^ who had 
filled various posts as sheriffs, wardens, and officials of the 
exchequer Such men had no interests at stake in England, 
and little love for its customs and free traditions In future 
John must choose a different type of servants, avoiding all 
such unscrupulous men, whether Englishmen or foreigners, 
as were ready to break the law m their master's interests 
or their own There is thus no difficulty in understanding 
what class of men were here excluded fiom oftice, but what 
class were to fill their places ^ Bishop Stubbs, commenting 
on this passage, credits the draftsmen of the Charter with an 
intention to secure the appointment of men well versed m 
legal science “ on this principle the steward of a court- 
leet must be a learned steward”^ The clause of Magna 
Carta, however, refers exclusively to royal nominees, not to 
the officers appointed by mesne lords to preside over their 
feudal courts The barons appointed their own stewards 
and bailiffs, and had no wish to hamper their own freedom 
of choice , but only that of the king Further, it was not 
great lawyers whom the barons desired Johp. to employ, 
but plain Englishmen \\ftth a rough-and ready knowledge of* 
insular usage, who would avoid arbitrary acts condemned 
by the law of the land The barons at Eunnymede in 

1215 desired exactly what the council of St Albans had 
desired on 4th August, 1213, when it i^ued formal writs 
commanding all sheriffs and foresters to observe the laws 
of Henry I and to abstain from unjust exactions , ^ 
and it must be remembered that these laws of Henry 
were but the older laws of Edward Confessor slightly 
amended 

The attitude of John's barons was the same as that of 

^ See supra^ 36 7, and of Blackstone, Great Gharter, viii 

2 See c 50 ® Gonst E%^t , I 578, n ^ Of mpra, p 34 
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Henry’s barons, when the latter declared in 1234 in such 
emphatic terms that they did not wish the laws of England 
to be changed^ They were far from desiring to be 
governed by ministers deeply versed in the science and 
literature of jurisprudence, since these would necessarily 
have been churchmen and civilians The laws which the 
Crown’s officers must know and observe were the old 
customary laws of England, as opposed alike to the canon 
law and the civil law of Rome Honest Englishmen were 
wanted, with a reputation for straightforward dealing and 
in sympathy with native prejudice Crown ministers 
might do well enough without any academic training in an 
age when only one short treatise on the law of England had 
been written (that of Glanvill), while the stewards of 
court leets, referred to by Bishop Stubbs, might even be 
ignorant of the common law, provided they were versed in 

the custom of the manor ” 

This provision of Magna Carta, directed primarily against 
alien sheriffs, castellans, and other ministers, disappeared in 
1216 (without any comment in the so-called '‘respiting 
clause”), along with several provisions of a temporary 
nature, also directed against foreigners Even if this well- 
meaning chapter of John’s Great Charter had remained in 
force, it would not have effected much, in the absence of 
adequate machinery to ensure its enforcement In promis- 
ing the selection of such minister^ as knew the law and 
meant to keep it, John remained sole judge of the men 
appointed and their intentions The clause indicated no 
standard of fitness to which appeal could be made, no 
neutral arbitrator to decide between the fit and the unfit, 
and no sanction to enforce compliance on an unwilling 
king Half a century later, the Provisions of Oxford gave 
proof of some advance m political theory They contained 
an expedient, crude enough it is true, for constraining 
royal officials to keep the law Forms of the oaths of 
office to be taken by castellans and ministers of all 

^ “ Nolunt leges Anghe mutare que usitate sunt et approbate See Statute 
of Merton, c 9 
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grades were carefully provided ^ Even this was only a first 
step towards settling a problem which was not completely 
solved until, after the struggles of many centuries, the 
modern doctrine of ministerial responsibility was firmly 
established 


CHAPTER FORTY-SH 

Omnes barones qui fundaverunt abbatias, unde habent 
cartas regum Anglie, vel antiquam tenuram, habeant earum 
custodiam cum vacavermt, sicut habere debent 

All barons vho have founded abbeys, concerning which 
they hold charters from the kings of England, or of which 
they have long-continued possession, shall have the wardship 
of them, when vacant, as they ought to have 


The religious houses of the various orders, (abbeys, 
priories, and convents), which had increased so rapidly in 
number since the reign of Henry I , fell naturally into two 
classes according as they had been founded bj the king or 
by private individuals ♦ The king or the great baron, in 
bestowing lands on a religious foundation, reserved, either 
expressly or by implication, certain valuable rights of 
property, of which the control over the election of the abbot 
01 prior, together with the wardship of the fief during 
vacancies, were the most important King John, while by 
his separate charter to the clergy he had renounced 
in favour of all churches and monasteries, cathedral and 
conventual, all control over election of prelates, had care- 
fully reserved his rights of wardship, and the barons 
insisted that the proprietary rights of mesne lords who had 

^ See Select Charters, 388 391, and Madox, II 149, m ith authorities there 
cited 
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founded religious houses, should also be respected John 
however, wherever he had any plausible pretext, usurped 
the wardship over private foundations, in addition to his 
own It would appeal from the terms of a later chapter,^ 
that m 1215 the Crown actually held m ward ceitain 
abbeys founded by mesne lords, for provision is there made 
for their restoration The present chapter looks to the 
future, forbidding new usurpations of this nature 

In the reissues of the Charter certain verbal changes 
occur, but it IS not clear that they imply any changes of 
substance In 1216 the words ‘'and as it has been above 
declared ” were added, implying that the rights of mesne 
lords were to be restricted by the rules previously laid 
down in chapter 5, as to wardship — rules especially applied 
to the lands of bishoprics and religious houses in 1216 by a 
clause which had no parallel in John’s charter^ In 1217 
three other small changes tend to widen the scope of the 
clause The “ barons who have founded abbeys ” of J ohn’s 
grant become “ the patrons of abbeys ” , royal “ charters ” 
become more explicitly “ charters of advowson ” , “ ancient 
tenure ” is expanded into “ ancient tenure or possession ” ^ 

Is it possible that the influence of the Church was 
powerful enough at Kunnymede to prohibit all mention of 
lay “ patrons ” and lay presentations or “ advowsons ” , 
whereas it jvas powerless to prevent the barons piessing 
their rights of patronage two years later ^ J ohn’s promise 
of free canonical election ^ had interfered with royal patron- 
age, and Stephen Langton would be unwilling to admit a 
subject’s claim to rights which he had forced the Crown to 
renounce The question of lay patronage, indeed, was not 
directly raised in any version of Magna Carta , but prior to 
1215 John seems to have interfered between abbeys and 

^ See infra, c 53 2 Compare supra, p 250 

®This chapter in its final foim (1217 and 1225) runs thus Omnespatrom 
abhatiarum qm hdbeni cartas ngum Anglic de advocatiom vel antiquam 
tmuram ml possessionem haheant earum custodiam cum vacavermt, sicut 
habere dehent et sicut supra declaratvm est 

^ Of supra, p 39 
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their founders On 16 th August, 1200 he granted to 
William Marshall, Earl of Pembroke, the privilege of 
bestowing the pastoral staff of Xuthlegh Abbey, which lay 
within that nobleman’s fief, this shows that John 
forbade appointments without royal licence^ The present 
chapter of Magna Carta made little difference in practice 
Henry III claimed wardship over abbeys and priories 
formed by earls and barons on their own fiefs, and kept them 
vacant, by preventing their patrons making appointments 
without his licence ^ 


CHAPTER FORTY-SEVEX 

Omnes foreste que afforestate sunt tempore nostio, statim 
deafforestentur , et ita fiat de riparus que per nos tempore 
nostro posite sunt in defense 

All forests that have been made such in our time shall 
forthwith be disafforested, and a similar course shall be 
followed with regard to river-banks that have been placed 
‘‘ in defence ” by us m our time 


An analogy may be traced between the royal prerogatives 
of hunting and of falconry here brought together William 
the Conqueror claimed wide and ill-defined rights to “ affo- 
rest” whole districts at his discretion, and in one well- 
known instance at least, the creation of the New Forest, 
he made good his claim, at the cost of much suffering 
to his humbler subjects Large tracts of land were thus 

^ See JSf'ew Rymer, I 81 John had also interfered the time of the 
interdict” with what Robert fitz Walter considered his rights of patron 
age over Binham Priory (a cell of St Alban’s) See J H Round, Bng 
Eist Rei , XIX 710 1 

^ See Petition of Barons (c 11), Sel Charters, 384 
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consecrated to the wild boar and the stag The king 
claimed somewhat similar powers for protecting his pre- 
ferential rights of fowling If woods could be ‘‘ ahorested ” 
for hunting, rivers might be placed in defence ” for hawk- 
ing The parallel must not be pushed too far River-banks 
were preserved only for such limited period as was covered 
by the king’s express command, and although wardens 
were appointed to guard them/ the Crown never estab- 
lished such absolute contiol over the banks of rivers as 
it did within districts declared “afforested” 

The provision of the present chapter, defining what 
liver-banks might be “ defended,” disappeared, together with 
the relative clause of chapter 48 (“r^J9ar^^s et earum cu$tod%- 
from the reissue of 1216, but, in the respiting 
clause there was promised further deliberation, which 
resulted in its replacement in chapter 20 of the final 
version of Magna Carta ^ 

More attention is usually paid to the bearing of the 
present chapter upon the limits of the forests John, if he 
had created no new forests, had at least extended the 
boundaries of the old ones All such encroachments are 
to be immediately given up This summary redress, which 
implies that John’s aggressions were so notorious as to 
admit of no dispute, should be contrasted with the more 
judicial procedure appointed by chapter 53 for deter- 
mining encroachments made by Hinry II and Richard I 
A somewhat similar distinction is also to be found in 
the corresponding provisions of the Rorest Charter of 
1217 (chapters 1 and 3), but the line is there differ- 
ently drawn Chapter 1 of the Carta de foresta extends 
the summary methods of redress to the disafforesting of all 
forests created by Richard as well as those created by 
John The terms of the later document are also more 
detailed, making more explicit the meaning of the earlier 
grant Both seem to be directed against encroachments 

^Mention of these officers is made m c 48 The phrase ** m defence*^ is 
explained supra, pp 357 8 

supra, p ^56 
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on the rights of landowners, affording no protection to the 
poor While they deny the Crown’s right to afforest private 
woods to the damage of any one ” (that is, of barons or 
freeholders owning them), they admit the legality of past 
acts, whether of Henry, of Richard, or of John, in affo- 
resting Crown lands, subject always to a saving clause in 
favour of freeholders in right of common of pasturage ^ 

Even if Henry III had cordially co-operated with his 
barons to disafforest all tracts of ground afforested by 
Henry II and his sons, difficulties of definition would still 
have made the task tedious As it was, struggles to settle 
the boundaries embittered the relations between Crown and 
Parliament, until the very close of Edward Plantagenet’s 
reign Only the leading steps in the slow process by 
which the opposition triumphed need here be mentioned 
After the issue of the Carta de foresta on 6 th November, 
1217,^ machinery was set in motion, in obedience to its 
terms, to ascertain the old boundaries and to disafforest all 
recent additions The work of redress continued for some 
years, suffering no interruption from the issue of the new 
royal seal at Michaelmas, 1218^ In face of many diffi- 
culties only slow progress was possible More strenuous 
efforts followed the reissue of the Charters on 11th Febru- 
ary, 1225,^ for, five days later, justices were appointed 
to make new perambulations, which resulted m the dis- 
afforestation of wide tra«ts Henry considered himself, and 
with some reason, as unjustly treated by these justices, 
or by the local juries on whose verdicts they had relied 
After he had proclaimed himself of age in January, 1227, 
he challenged their findings , and this has been misinter- 
preted as an attempt to annul the Forest Charter ^ 

Some of the knights who had perambulated the forests 

^ Mr P J Turner, Select Plea<i of Forest, xciii , points out that although 
forests included open country as well as woods, yet Carta de foresta spoke 
only of “woods” m this connection 
2Cf supra, p 171 ®Cf supra, 180, and see Select Pleas, xcv 

* Cf supra, p 181 

® Cf Select Pleas, xcix , and see also supra, p 184 
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were persuaded or coerced into acknowledging that they 
had made mistakes, and, after further inquiry, Heniy 
restored the wider bounds His reactionary measuies went 
on for two years, but thereafter the frontiers were fixed, 
in spite of many complaints, until strong pressure com- 
pelled Edward I, towards the close of his reign, to re- 
open the whole question Perambulations in 1277 and 
1279 produced apparently no results Renewed com- 
plaints were followed by new perambulations in 1299- 
1300, the reports of which were laid before a Parliament 
which met at Lincoln on 25th January, 1301 The 
king, as the result of hostile forces converging from several 
sides, had to surrender^ and on 14th February he con- 
firmed the Forest Charter, and formally agreed to the 
reduced boundaries as defined by the most recent inquests 
Edward had acted under constraint on this plea he sub- 
sequently obtained from Pope Clement V a bull, dated 
29th December, 1305, revoking all the concessions made 
at Lincoln^ The Crown seemed thus to triumph once 
more, but the barons refused to accept defeat, forcing 
upon Edward II the acceptance of the narrower bounds 
as they had been defined at his father's Parliament in 1301 
This settlement was confirmed by statute in the first year 
of the reign of Edward III ,2 and that king failed in all 
attempts to escape from its provisions Thus the authori- 
tative pronouncement made in 13(KL by the Parliament of 
Lincoln furnished the basis on which the protracted con- 
troversy was finally determined ^ 

The further history of the forest boundaries may be told 
in a few sentences No changes were made until the 
sixteenth century When Henry VIII afforested the dis- 
tricts surrounding Hampton Court in 1540, he did so by 
consent of Parliament, and on condition of compensating 

^See Select Fleas, cv Mr Turnei’s account of EdwardS conduct may 
be compared with the estimate of M Beinont, Charter, xlviu 
2 1 Edward III , stat 2, c 1 

^ See Select Pleas, cvz There was one exception On 26tb December, 
1327, Edward III had to submit to further disaflbrestatione in Surrey 
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all those who suffered damage The same course was 
followed by Charles I in creating the Forest of Richmond 
in 1634 Finally, as a result of the attempts of the Stewarts 
to revive obsolete forest rights, a statute of the Long 
Parliament, reciting the Act of 1327, ordained that the 
old perambulation of the forest in the time of King 
Edward the First should be thenceforth holden in like 
form as it was then ridden and bounded''^ 


CHAPTER FORTY-EIGHT 

Omnes male consuetudines de forestis et warenms, et de 
forestanis et warennariis, vicecomitibus et eorum ministns, 
npariis et earum custodibus, statim inquirantur in quolibet 
comitatu per duodecim milites juratos de eodem comitatu, 
qui debent eligi per probos homines ejusdem comitatus, et 
infra quadraginta dies post inquisicionem factam, penitus, 
ita quod numquam revocentur, deleantur per eosdem, ita 
quod nos hoc sciamus prius, vel justiciarius noster, si in 
Anglia non fuerimus^ 

All evil customs connected with forests and warrens, fores 
ters and warreners, sheriffs and their officers, ri^er banks and 
their wardens, shall immediately be inquired into in each 
county by twelve sworn knights of the same county chosen 
by the honest men of the same county, and shall, withm 
forty days of the said inquest, be utterly abolished, so as 
never to be restored, provided always that we previously 
have intimation thereof, or our justiciar, if we should not 
be in England 


This chapter is mainly, though not exclusively, a forest 
one It provides in a sweeping and drastic manner for 

U6 Charles I c 16 

^ The last sixteen words, inclusive of ‘‘jper eosdewi,” appear at the foot of 
both of the Cottonian versions of Magna Carta Cf supra, 194 7 
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the abolition of “ evil customs,” three groups of which are 
specially emphasized (a) those connected with forests 
and warrens (presumably royal wariens only), with their 
ofhcials , (6) those connected with sheriffs and their subor- 
dinates 5 and (c) those connected with river-banks and their 
guardians The word customs” is obviously here used 
in its wider sense, embracing all usages and procedure, 
whether specially connected with pecuniary exactions or 
not^ The word '‘evil” is not defined, but here (m 
favourable contrast to elsewhere) machinery is provided for 
arriving at a definition This takes the form of a new 
application of the useful mqu%s%t%o In each county a 
local jury of twelve knights was to be immediately 
chosen by “the good people” of that county, and these 
twelve received a mandate to hold a comprehensive 
inquest into “ evil customs ” generally All practices 
condemned by them (after hearing on oath smaller 
local juries, doubtless) were to be abolished within 
forty days of the inquiry, “so that they shall never be 
restored ” 

At the end of the chapter appears a proviso that, before 
actual abolition, notice must be sent to the king, or, in 
his absence, to his justiciar Although such intimation 
was absolutely necessary, both on grounds of policy and 
of ordinary courtesy, it would appear that this clause was 
inserted only at the instance of<i the king^s friends , at 
least, it IS written (as an afterthought) at the foot of two 
of the copies of the Great Charter 

Whether acting under pressure or from grounds of 
policy, John lost no time in instituting the machinery 
necessary for effecting this part of the reforms On the 
very day on which the terms of peace weie finally con- 
cluded between king and barons at Runnyinede, namely, 
on 19th June, 1215, he began the issue of Wilts to 
sheriffs, warreners, and liver bailiffs Within a few days 
every one of these had been certified of the settlement 
arrived at, and had received commands to have twelve 

^Contrast the more restricted meaning of the same woid m c 41 



CHAPTER FORTY-EIGHT S^S 

knights chosen by the county in the first county court, 
who should make sworn inquest into evil customs ^ 

These orders were obeyed knights were appointed in 
the various counties, who seem to have taken a liberal 
view of their own functions Far from confining them- 
selves to declaring customs to be evil, or even to seeing 
them abolished, they claimed to share with the sheriffs 
the exercise of the entire executive authority of the 
county Some warrant for these pretensions may be 
found in the terms of a second series of writs issued in 
the king’s name on 27 th June and following days These 
were addressed to the sheriff and the twelve knights 
jointly, commanding them to make instant seizure of all 
who refused to take, as required in the previous writs, 
the oath of obedience to the twenty-five executors of the 
Charter ^ The revolutionary committee of the central 
government had thus in each county local agents in the 
twelve knights whose original duties had been to see evil 
customs abolished 

The hatred which all classes bore to the forest laws 
IS well illustrated by the iconoclastic spirit in which these 
knights concurred with the jurors of each small district, 
and with all others concerned, for the drastic treatment 
of abuses Moderate-minded men began to fear that these 
sweeping changes would virtually abolish the royal forests 
altogether (in their techiaical legal sense) Accordingly, the 
leading prelates, who were in large measure responsible for 
inducing the king to make truce at Eunnymede, and were 
thus under a moral obligation to do what they could to 
prevent the barons breaking faith, issued a written pro- 
test l?hey declared that the chapter in question must 
be understood by both parties “ as limited,” and that 
all those customs shall remain, without which the forests 
cannot be preserved”^ Clearly, the whole code of the 

1 See jRot Pat , I 180, cited also Select Charters, 306 7 Cf supra, p 47 

2 Of tnfra, c 61 

3 Of supra, p 52 The text is given Rot Claus, 17 John, m 27, d 
and New Rymer, I 134 It runs m name of the archbishops of Canter 

2 K 
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forest laws was in danger of Tieing swept out of existence, 
as forming one huge '' evil custom ” What effect, if any, 
this protest had, is not known The country was soon 
plunged in civil war, during the continuance of which 
neither side had leisure for the reform of abuses, however 
urgently required In 1216 the subject was one ot those 
respited” for future consideration, and in 1217 an attempt 
was made to specify in detail those evil customs which 
were to be abolished The dangerous experiment of leaving 
such definition to local juries in each district was not 
repeated 


CHAPTER FORTY-NINE 

Omnes obsides et cartas statim reddemus que liberate 
fuerunt nobis ab Anglicis in securitatem pacis vel fidehs 
servicii 

We will immediately restore all hostages and charters 
delivered to us by Englishmen, as sureties of the peace or 
of faithful service 


A feature of John’s system of government was the 
constant demand for hostages as guarantees of his subjects’ 
loyalty Such an expedient was, indeed, naturally resoited 
to in the Middle Ages upon special occasions, as, for ex- 
ample, to secure the observance of a recent treaty, oi 
where the leaders of a rebellion, newly suppressed, h<ui 
been spared on condition of future good behavioia Thus 
the Conqueror, m 1067, during a forced al)seiice liom 

biny and Dublin, and of the bishops of London, Wnuhenlor, Bath, 
Lincoln, Woicesfcer, and Coventry, forming (with one (xccption, tin 
bishop of Rochester) precisely those mentioned in the pi€aml)k to Magna 
Carta 
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England immediately after its acquisition, took with him 
Edgar Athelmg and the Earls Morkere and Eadwm , and 
many other instances readily occur Such cases were, 
however, exceptional, until John established an unfortunate 
claim to distinction as the only king of England who ever 
resorted to such a policy, not merely in face of danger, 
but as a constant and normal practice in times of peace 
It may be that his continual suspicions were well grounded, 
but this scarcely excuses them, since it was his own bad 
government which goaded his subjects into a condition of 
perpetual uniest 

John lived in his native England like a foreign con- 
queror in the midst of a hostile race, keeping sons and 
daughters in his clutches to answer for their parents’ 
attempts at revolt This ingenious but unfair practice 
accords well with what we know of John’s character and 
general policy It was a measure of almost devilish 
cunning for obtaining his immediate aim, but likely to 
recoil on himself whenever a critical state of his fortunes 
arrived Its efficacy lay in this, that it forced the 
hand of discontented magnates, compelling them to decide 
upon the instant between the desperate expedient of open 
rebellion and the delivery of their children to an un- 
scrupulous enemy, thus renouncing, perhaps for ever, the 
possibility of resistance or revenge, thereafter, to be pur- 
chased at too dear a price — the life of the hostage By 
thus paralyzing his enemies one by one, John hoped to 
render disaffection innocuous Those nobles whom the 
tyrant did not thus control through their tenderest affec- 
tions were too few for effective resistance At the slightest 
show of temper, they, too, were suddenly pounced upon 
for hostages, thus joining the ranks of those who dared 
not rebeP 

The entire history of the reign shows of what excessive 

^ The only magnates not exposed to this dilemma were the prelates, 
whose celibacy cut them adrift from family ties They had no hostages 
to give, and were, further, in the normal case, exempt from fear of 
personal violence 
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practical impottance this question of hostages had become 
It abounds with examples of the varied pretexts upon 
which John demanded them, and of his drastic methods 
of visiting upon their heads the sms of those who had 
pledged them Thus, in 1201, John seized the castles of 
certain of his barons , and one of them, William oi Albmi, 
only saved his stronghold of Belvoir by handing over his 
son as a hostage^ In the same year, the men of York 
offended the king by omitting to meet him in procession 
when he visited their city, and by their failure to 
provide quarters for the billeting of his archers The 
king, as usual, demanded hostages, but ultimately allowed 
the citizens to escape on payment of £100 to buy back 
the king’s goodwill^ 

Hardly a year passed without similar instances , but, 
apparently, it was not until 1208 that the j)ractice was 
enforced wholesale In that year the king^s abject fear 
of the effects of the Pope’s absolution of his barons from 
their allegiance led to his demand that every leading man 
in England should hand over his sons, nephews, or other 
blood relations to the king’s messengers^ 

The danger of failure to comply with such demands is 
illustrated by the fate of Maud of Saint- Valery, wife of 
William de Braose, who refused point-blank to hand over 
her grandchildren to a king who, she was unwise enough to 
say, had murdered his captive nephew ” ^ Two years later 
John, after failing to extort enormous sums in name of 
fines, caused her, with her eldest son, to be starved to death, 
a fate to which her own imprudence had doubtless con- 
tributed® John’s drastic methods of treating his hostages 
may also be illustrated from the chronicles of his reign, for 
example, from the fate of the youths he brought from 
Wales in June, 1211 When he heard of the Welsh 

^SeeB Hoveden, IV 163 

^Sce Motnli de Fimbus, p 119 

3 Seen Wendovei, III 224 % and M Pans, IT 'Ml 

* R Wendovcr and Mattluw Ibid 

^ See mthoiitics cited by Miss Norgatc, /ohn lAuMaiid^ p 2KS 



CHAPTER FORTY-NINE 


5 17 


rebellion of the following year, he ordered his levies to 
meet him at Nottingham On his arrival, at the 
muster, early in September, John found awaiting him a 
great concourse, who were treated to an object lesson 
which long might haunt their dreams His passion at 
white heat, John incontinently hanged eight-and-twentj 
defenceless boys ot the noblest blood of Wales ^ This 
ghastly spectacle could not have been forgotten by 
any one then present, when later in the same month 
the king, in the throes of sudden panic, fled to London , 
and, secure in the fastnesses of the tower, demanded 
hostages wholesale from all the nobles whose fidelitj he 
doubted The inveterate Eustace de Vesci and Robert 
fit/ Walter preferred to seek safety in flight, the only alter- 
native open to them 2 The others, with the Nottingham 
horror fresh in their memories, were constrained to hand 
over, with feelings that may be conceived, their sons and 
daughters to the tender mercies of John, cunning and cruel 
by nature, and rendered doubly treacherous by suspicion 
intensified by fear 

The defects of this policy, in the long run, may be read 
in the e\ents which preceded Magna Carta When John’s 
hold on the hostages was relaxed, because of his prepara- 
tions for the campaign of 1214, ending as it did in utter 
discomfiture, the disaffected were afforded they* long-desired 
opportunity, and were"^ stimulated to rapid action by the 
thought that such a chance might never occur again 
John, on his return, held comparatively few hostages, and 
the northern barons saw that they must act, if at all, 
before their children were once more in the tyrant’s 
clutches 

Even in June, 1215, John had control over a few 
hostages, and the chapter now under discussion demands 
the immediate restoration of those of English birth (the 
Welsh receiving separate treatment) together with the 
charters which John held as additional security, very much 
as a creditor might hold the titles of a mortgaged property 
1 Cf supra, p 30 ^ Cf supra, p 30 
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This provision of Magna Carta was immediately carried 
out Letters were dispatched to the custodians ol royal 
hostages, ordering an immediate lelease^ The practice of 
taking hostages, however, by no means ended with the 
granting of the Great Charter Before a year had run, 
some of the insurgent nobles, repenting of their boldness, 
succeeded in making terms with John by the payment of 
large sums of money and the delivery of their sons and 
daughters in security for their future loyalty Simon fit/ 
Walter, for example, thus gave up his daughter Matilda ^ 


CHAPTER PIETY 

Nos amovebimus penitus de balliis parentes Gerardi de 
Athyes, quod de cetero nullam habeant balliam in Anglia , 
Engelardum de Cygony, Petrum et Gionem et Andream, 
de Cancellis, Gionem de Cygony, Galfridum de Martmny et 
fratres ejus, Philippum Marci et fratres ejus, et Galfridum 
nepotem ejus, et totam sequelam eorundem 

We will entiiely remove from their bailiwicks, the relations 
of Gerard de Athyes (so that in future they shall have no 
bailiwick m England), namely Engelard de Cygony, Peter, 
Gy on, and Andrew of the Chanceiy, Gyon de Cygony, Geoffiey 
de Martyn with his brothers, Philip Mark with his brothers 
and his nephew Geoffrey, and the whole brood of the same 


Chaptei 45 sought to secure the appointment of suitable 
men to posts of trust under the Crown, the present rluipter 

^ See for example a letter of 23rd June to Stephen Harf ngod, itf( ncd to 
supra, p 49 

^ See Botuh dt 571 The custody of hostage s might, appai c ntl\ , 

be a desirable office, since m 1199, Alan, the carl’s son, offcitd thuo gn} 
hounds for the custody of a certain hostage of Biittany , so it appears fioin 
JKotuli de Ftmbus, p 29 
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definitely excludes from bailiwicks (a comprehensive term 
embracing all grades of local magistracies) one particular 
group of royal favourites Their names prove them of 
foreign extraction They had come from Brabant, Flanders, 
and Poitou,^ and several of them stayed on in England and 
held lucrative posts under Henry III in spite of the ban 
here laid upon them The clause of John’s Charter which 
excluded them from office was indeed omitted from future 
reissues, along with chapter 45 

The reasons which had rendered them obnoxious to the 
barons are not explained, but may be readily imagined 
They had filled the unpopular posts of collectors of customs, 
wardens of forests, and commanders of royal garrisons, and 
had distinguished themselves by their unscrupulous zeal in 
pushing the king’s prerogatives connected with trade, 
castles, forests, and purveyance 

The career of Engelard de Cygony may be taken as 
typical of the rest He was a nephew of Gerard de Athyes,^ 
and was deep in the confidence of his master, as is proved 
by the number of responsible offices with which he was 
entrusted We know that in 1211 he acted as Sheriff of 
Gloucester, since he accounted to the Exchequer for the firma 
com%tatm He further accounted for the firma lo%Lrg% of 
Bristol,^ which seems to imply interference with the chartered 
liberties of that city It was probably b^ecause John 
required his services Elsewhere, that some of his sheriff’s 
duties were performed by deputy, a burgess named Richard 
rendering accounts on his behalf Engelard also held pleas 
of the Crown for Gloucestershire, in violation alike of the 
ordinance of 1194 forbidding any sheriff to act as justiciar 
in his own county, and of the customary rule (confirmed 
only, not originated, by chapter 24 of Magna Carta) which 
prevented sheriffs fiom holding pleas of the Crown ^ Several 
entries tell of barrels of wine which he took as prise ” 
from ships entering the port of Bristol For example, the 

^ Cf B^mont, OharteSf 22, n, and 116 ^ See R Wendover, III 238 

^ P%'pe Roll, 12 John, cited Madox, I 333 
146 
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exchequer officials allowed him to deduct from the amount 
which he owed as firma, the sum of 60s , in respect ot four 
tuns of red wine, as certified by the king's wnt,^ an entry 
which suggests that he had purchased from the Crown the 
profits yielded by the prerogative of taking prise , and had 
then resold to the king the hogsheads actually required for 
the royal use at 15s each Engelard also guarded a rich 
treasure foi the king at Bristol, probably as constable of 
the castle there, sums being paid to him ad ponmdum %% 
thesauTO regih ^ On one occasion he was entrusted with the 
custody of more than 10,000 marks of the king^s moneys 
Hostages, as well as bullion, were placed under his care , a 
writ dated 18th December, 1214 directed him to liberate 
three noble Welshmen whom it mentioned by name^ 

In the civil war to which the treaty of peace sealed at 
Eunnymede was a prelude, Engelaid, then constable of 
Windsor Castle and warden of the adjacent forest of 
Odiham, proved active in John's service He successfully 
defended Windsor from the French faction, making vigorous 
sorties until relieved by the king ^ He requisitioned 
supplies to meet the royal needs , and a plea was brought 
against him so long afterwards as 1232, in connection with 
twelve hogsheads of wine thus taken ® He acted as 
sheriff of Surrey under William Marshal, the Regent, but 
was suspended from this office m 1218 in consequence of 
a dispute with Earl Warenne’^ He remained warden of 
the castle and forests for twenty years after the acces- 
sion of Henry III,® and his long services were rewarded 

^ P%pe Roll, 12 John, cited Madox, I 766 
606 
, I 384 

^ Rot Pat , 16 John, m 9 (I 125), and New Rymei , I 126 
® See M Pans, 11 665, who calls him Inqelardus cle At hie” and 
describes him as mr in opeie martih p)ohatisnmuH Of Rot Pat , 9 Hcuiy 
III m 9 

^ See Bracton^s Note Booh, 684 
^ See Rot Pat , 2 Henry III m 7 
^Ihd , 19 Henry III 
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With grants of land m the county of Oxford he held the 
manor of Benzinton, with four hundreds and a half, during 
the king^s good pleasure , ^ while his son Oliver received the 
lucrative post of guardian over the lands and heirs of 
Henry de Berkley^ 

In 1221, however, acting in consort with Falkes de 
Br4aute, Philip Maik, and other castellans, Engelard sup- 
ported earl William of Aumale in his resistance to the 
demands of Henry’s ministers, that all royal castles should 
be restored to the king Notwithstanding the secrecy 
with which he sent men to the earl at Biham castle,^ he 
fell under suspicion of treason, and escaped imprisonment 
only on finding hostages that he would hold the castle of 
Windsor for the king, and surrender it at his wilH In 
1236, he was relieved of some of his offices, but not of all, 
for in 1254 he was two years in arrears with the firma of 
the manor of Odiham ® In that year, apparently, he died , 
for the patent roll contains a writ granting him permission 
to make his will, and an entry in 1255 relates how '"for 
good service done to the king by Engelard de Cygony 
in his lifetime, the king granted to his executors that they 
should be quit of all accounts to be rendered by them at 
the exchequer, and of all averages of accounts, and of all 
debts and imposts Engelard thus died, as he had lived, 
the trusted servant and favourite of kings , His career 
illustrates how the ver/ same men who had incurred odium 
as the partizans of John became, when the civil war was 
over, the instruments of his son’s misgovernment ^ 

^ See Testa de Neville^ p 18, and Ibid , p 120 
^ Mot Pat , 9 Henry III m 6 

•JR Wendover, IV 66 ^ Ann<il<i of Dunstable, 111 68 

^ Mem Roll, 28 Henry III , cited Madox, II 201 
^Mtth Gommuma, 29 Hemy III , cited Madox, II 229 
7 Some particulars respecting the other individuals named \\ill be found 
m Thomson, Magna Charta, 244 5 Philip Mark vtas Constable of Hot 
tmgham under John (R Wendover, III 237), and Shenfif of Hottingham 
both before and after 1215 (see e 9 Rot Clam , I 412), while Guy de Chancel 
m 1214 accounted for the scutage of the honour of Gloucester (Madox, I 
639), and for the rent of the barony of William of Beauchamp {Ibid , I 717) 
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CHAPTER EIFTY-ONE 

Et statim post pacis reforraacionem amovehimus cle 
regno omnes alienigenas milites, balistanos, servientes, 
stipendiarios, qni venerint cum equis et armis ad nocumen- 
turn legni 

As soon as peace is restored, we will banish from the 
kingdom all foreign born knights, cross bowmen, sergeants, and 
mercenary soldiers, who have come with horses and arms to 
the kingdom’s hurt 


John here binds himself to disband his foreign troops, 
who had acted as the agents of his tyrannies, keeping the 
native English in subjection, and ever ready to take the 
field in the e'vent of rebellion These men, who had garri- 
soned the royal castles which formed such formidable 
engines of oppression in the Middle Ages, are now to be 
banished “ as soon as peace is restored,” an indication that, 
even at the date of Magna Carta, a state of virtual war 
was recognized This promise was partially fultilled On 
23rd June ^writs were issued for ^he disbandment of the 
mercenaries^ The renewal of the civil war, however, was 
followed by the enrolment of new bands of foreigners on 
both sides, and these men long continued to exercise an evil 
influence in England Their presence was one of the main 
causes of the rebellion of 1224, after the suppression of 
which most of them were again banished with their ring- 
leader, Ealkes de Br(^aut^, at their head 

The words used to desciibe these soldiers aie compre- 
hensive 8t%^e%d%ai %% embraced meicenaries of eveiy kind 

l)ahstmi% were cross-bowmen This weapon, impoited into 
England as a result of the crusades, quickly superseded the 

^See JRot Pat , 17 John, m 23 (^eia Pyrner^ I IM) 
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earlier short bow, but had, m turn, to succumb to the 
long bow, which was apparently derived from Wales, and 
was developed as the regular weapon of one branch of the 
English army by Edward I, who gamed by means of it 
many battles against the Scotch and Welsh, and made possible 
the later triumphs of the Black Prince and of Henry V 


CHAPTER FIFTY-TWO 

Si quis fuerit disseisitus vel elongatus per nos sine legali 
]udicio parium suorum, de terns, castellis, libertatibus, vel 
jure suo, statim ea ei restituemus , et si contencio super 
hoc orta fuent, tunc inde fiat per judicium vigmti quinque 
baronum, de quibus fit mencio mferius m securitate pacis 
de omnibus autem illis de quibus aliquis disseisitus fuerit 
vel elongatus sine legali judicio parium suorum, per Hen- 
ricum regem patrem nostrum vel pei Ricardum regem 
fratrem nostrum, que in manu nostra habemus, vel que 
all! tenent que nos opoiteat warantizare, respectum 
habebimus usque ad communem terminum crucesigna- 
torum, exceptis illis de quibus placitum mo turn fuit vel 
inquisicio facta per preceptum nostrum, ante §uscepcionem 
crucis nostre cum aiTtem redienmus de peregrinacione 
nostra, vel si forte remanserimus a peregrinacione nostra, 
statim mde plenam justiciam exhibebimus 

If any one has been dispossessed or removed ^ by us, with- 
out the legal judgment of his peers, from his lands, castles, 
franchises, or from his right, we will immediately restore 
them to him , and if a dispute arise over this, then let it be 
decided by the five-and-twenty barons of whom mention is 
made below m the clause for securing the peace ^ Moreover, 

^ The elongatus of the Charter replaces the prolongatus of the Articles of 
the Baions 

2 That IS, in the so called “executive clause” the forma secumtaUs ad 
ohservandum patem ” of the Articles, which became chapter 61 of the 
Charter {gv) 
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for all those possessions, from which any one has, without the 
lawful judgment of his peers, been disseised or removed, by 
our father, King Henry, or by our brother, King Richard, and 
which we retain m our hand (or which aie possessed by 
others, to whom we are bound to warrant thorn) we shall 
have respite until the usual term of crusaders , excepting those 
things about which a plea has been raised, or an inquest made 
by our order, before our taking of the cross , but as soon as 
we return from our expedition (or if perchance we desist from 
the expedition) we will immediately giant full justice theiem 


The Charter here reverts to a topic of vital interest 
to the barons, the subject of illegal disseisins already 
raised in chapter 39, which is here supplemented Legal 
remedy is provided for everyone dispossessed by the 
Crown ‘‘ s%7ie legah jud%c%o parium sicortcm ’’ A dis- 
tinction is diawn, however, between two classes of 
wrongs, according as they have been inflicted by John him- 
self, where summary methods are to rule, or by his pre- 
decessors, where less precipitate procedure must take its 
course 

The Articles of the Barons had recognized the same 
distinction, while providing somewhat different treatment 
Those disseised by Henry or Richard were to get redress 
according to the judgment of their peers in the king’s court”, 
those disseised by John, according to the judgment of 
the twenty-five barons,” that is, of the executors, to be 
afterwards more fully discussed Both cases, however, 
were in the Articles qualified by a stipulation which calls 
for comment John had taken the crusader’s vow a few 
months previous, and now claimed the usual three years’ 

“ respite ” allowed to those preparing for the holy war, from 
all legal proceedings against them The barons, viewing 
John’s vow as a deliberate and notorious perjury, rejected 
his claim The point was referred by the Articles of the 
Barons to arbitration The prelates, whose puhcuim on 
this point was declared to be final (^‘ appellahonf remota ”), 
and who weie bound to give an early decision Q' ad ceitmn 
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d%em''), might not unreasonably have been suspected of 
partiality, since taking the cross ” was not a step to be 
belittled by churchmen Yet they seem to have acted 
in a spirit of not unfair compromise, if the clause as it 
finally appeared in John’s Magna Carta may be taken as 
giving the substance of then award 

The crusader’s privilege was not allowed by Langton 
and his fellow -arbitrators in cases where John himself had 
been the disseisor , the twenty-five executors might there 
decide forthwith Respite was allowed, however, in respect 
of the disseisins of Henry and of Richard (except where legal 
proceedings were already pending)^ The Charter says 
nothing of the procedure to be adopted at the close of 
the three years, but there was probably no intention to 
depart from the terms of the Articles in this respect, 
namely, “judgment of peers in the king’s court” 

John had good reason to consider as unfair the mode 
here appointed for deciding disputes as to disseisins effected 
by him Many delicate points would thus be referred to 
the summary decision of a baronial committee, suie to be 
composed of his most bitter enemies — the very men, per- 
haps, whom he had dispossessed If the “ judgment of the 
twenty- five ” meant for the barons “ the judgment of peers,” 
It meant for the king the judgment of inferiors and enemies ^ 


CHAPTER FIFTY-THREE 

Eundem autem respectum habebimus, et eodem modo, 
de justicia exhibenda de forestis deafforestandis vel reman- 
suris forestis, quas Henricus pater noster vel Ricardus 

^This “ benefit of a crusader” was extended to John in three other sets 
of complaints, specified me bZ [qv) 

2 This chapter embraced not merely estates still retained m John’s pos 
session, but also those granted out anew, the titles of which had been 
guaranteed by the Crown If the former owner recovered these, the 
Crown was legally bound by feudal law to make good the loss inflicted on 
the present holder by his eviction The case of Welshmen is specially 
treated m c 56 {q v ) 
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frater noster afforestavemnt, et de custodiis terrarum que 
sunt de alieno teodo, cujusmodi custodias hucusque habui- 
mus occasione feodi quod aliquis de nobis tenuit per 
servicium militare, et de abbaciis que fundate iuermt in 
feodo altenus quam nostro, m quibus dominus feodi dixent 
se JUS habere , et cum redierimus, vel si remanserimus a 
peregrinacione nostra, super fans conquerentibus plenam 
justiciam statim exhibebimus^ 

We shall have, moreover, the same respite and in the 
same manner in lendermg justice concerning the disafforesta 
tion or retention of those forests which Henry our father and 
Richard our brother afforested, and concerning the ward 
ship of lands which are of the fief of another (namely, such 
wardships as we have hitherto had by reason of a fief which 
anyone held of us by knight’s service), and concerning abbeys 
founded on other fiefs than our own, in which the lord of 
the fee claims to have right, and when we have returned, 
or if we desist from our expedition, we will immediately 
grant full justice to all who complain of such things 


This chapter makes an advance upon the Articles of the 
Barons, extending to three kinds of abuses, not specially 
mentioned^ there, the respite provided m chapter 52 
for redressing acts of illegal disseisin The close time ” 
secured to John in virtue of his- crusader’s vow is to 
cover {a) inquiries into the proper boundaries of forests 
said to have been extended by his father or by his 
brother , (b) wardships over the lands of under-tenants 
usurped by him by reason of his illegal extension of pre- 
rogative wardship, and (c) abbeys founded by mesne lords 
and seized by John during vacancies m violation of the 
rights of wardship of such founders ^ 

^ The words, ei eodem modo, depi^Ucia evhtbe^ida,^^ and iW temmiswiB 
fo'testiH ” are written at the foot of both the Cottonian veisions Cf 
195, n They make clear rather than add to, the mtanmg of the ust 

"It thus supplements three previous chapters (a) o 47 , {h) c d7 , and 
(c) c 46 respectively 
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CHAPTER FIFTY-FOUR 

Hullus capiatur nec imprisonetur propter appellum 
femme de morte alterms quam \iri sui 

ISTo one shall be arrested or impiisoned upon the appeal of 
a woman, for the death of any other than hei husband 


The object of this chapter was to find a remedy for 
what the barons evidently considered an unfair advantage 
enjoyed by women appellants, who were allowed to appoint 
some champion to act for them m the duelhtm, while the 
accused man had to fight for himself The connection 
between appeal and battle, and the distinction between 
battle following on appeal and battle on a writ of right, 
have already been explained^ In civil pleas wherein com- 
bat was legally competent, neither party could fight in 
person champions were insisted on, although hifed cham- 
pions were condemned In theory, these men were witnesses, 
each swearing that he had actually seen the seism — that is, 
had been present at the mfeftment of the claimant whose 
title he supported, or at that of his ancestor from whom he 
mheiited the land^ In criminal pleas, on the other 
hand, the parties must fight m their own persons This 
distinction is not so illogical as it seems at first sight, for 
the appellant was supposed to be an eye-witness of the 

^Of mpra, c 36 

2 Bracton, folio 151 h , cites the case of a champion sentenced to mutila 
tion of a foot because he confessed that he 'was paid to appear, and 
was not really a witness The Statute of Westmmstei, I (3 Edward I 
c 41), enacted that champions need not swear to the personal knowledge 
of what they maintained See also Neilson, Trial hy Comhat^ 48 51 
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crime ^ , and the apparent afiomaly disappears when both 
rules of procedure are treated as deductions from the 
principle that the combatants in all cases were witnesses 
whose conflicting testimonies must be weighed in the 
balance of battle, with an overruling Providence holding 
the scales 

In a case of murder, no private accuser would be heard 
unless he alleged that he had seen the accused actinilly 
do the deed The stimgency of this rule v^as, however, 
modified by legal fictions The near relation, oi the 
feudal lord, of the slam man was treated as constiuctively 
present at his slaying, because of the closeness of the 
bond of blood or of homage between the two This, at 
least, is the most plausible interpretation of Glanvilhs 
words “ No one is admissible to prove the accusation 
unless he be allied m blood to the deceased or be con- 
nected with him by the tie of homage or lordship, so that 
he can speak of the death upon testimony of his own 
sight’' ^ 

The rule also which required an appellant to offer proof 
by his own body was relaxed in certain cases , women, 
men over sixty years of age, and those with broken bones 
01 who had lost a limb, an ear, a nose, or an eye, were 
unable to fight effectively, and might therefore appear by 
proxy ^ The privilege thus accorded to women was 
looked on with much disfavour conferring an unfair 
advantage as against appellees who were not allowed 
to produce a substitute Accordingly an option was 
given the man accused by a woman , he might, in 
GlanvilTs words, elect either “ to abide by the woman’s 
pi oof or to purge himself by the ordeal”^ This option 

^ The appellant “ in all cases except murder, that is, secret hoinicido, 
made oath as a witness that he had seen and heard the deed ” Ncilson, 
Trial hy Combat^ 48 
2Glanvill, XIV c 3 

^See Bracton, II ff 142 145 also Neilson, Tnal by Combat 

47, and xuthonties theie cited 
Hllanvill, XIV c ^ 
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was freely used, an appellee m 1201 was allowed to 
go to the ordeal of water, ^ while two years later when 
the widow of a murdered man offered to prove her accusa- 
tion “ as the court shall consider,” the accused was allowed 
to go to the ordeal, “ for he has elected to bear the iron 
After the virtual abolition of ordeal in 1215, appeals by 
women weie usually determined per patiiam (that is by 
the sworn verdict of a jury of neighbours) Such is the 
doctrine of Bracton,^ whose authority is amply borne out 
by recorded cases Thus in 1221, a man accused by a 
woman of her husband’s murder offered fifteen marks for 
a verdict of the jurors^ 

A woman’s right ot accusation (even when thus safe- 
guarded from abuse) was restricted to two occasions, the 
murder of her husband and the rape of her own person 
Magna Carta mentions only one of these two grounds of 
appeal , but silence on the subject of assault need not be 
interpreted as indicating any intention to deprive women of 
their rights in such cases ^ 

The present chapter of the Great Charter confines 
itself to appeals of murder, declaring that no woman 
has the right to institute proceedings in this way for 
the death of father, son, or friend, but only for 
that of her husband Hard as this rule may seem, the 
barons here made no change on existing la\^ Glanvill 
does not seem to recognize the possibility of a woman’s 
appeal of homicide save for the death of her husband^ 
He seems to deduce the reason for allowing it in that 
case from the principle already explained “A woman 

^ Pleas of the Crown, No 1 

68 Cf No 119 ^ gj-acton, /o^^o 142 6 

^ Select Pleas of the Grown, No 130 

®Tlie Act 6 Rickard II c 6, to prevent the wife’s connivance, 
extended the right of appeal in such cases to a woman’s husband, father, 
or other near relative , but denied the appellee’s right to the option of 
defending himself by battle — thus proving no ex:ception to the policy 
of disconraging the duellum wherever possible 
e Glanvill, XIV c 3 

2l 
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IS heard in this suit accusing anyone of her husband's 
death, if she speak as being an eye-witness to the fact, 
because husband and wife are one flesh ” — another example 
of constructive presence^ 

There seems to be no authority whatever for Coke’s 
hasty inference from the provisions of this chapter, that 
previous to 1215 a woman had an appeal for the death of 
any one of her ancestors”^ The chapter, in spite of its 
declaratory nature, seems an ungallant one, indicating that 
the barons were more careful to guard themselves against 
unnecessarj risk than to champion the cause of defence- 
less women ^ 


CHAPTER EIFTY-EIVE 

Omnes hnes qui injuste et contra legem terre facti 
sunt nobiscum, et omnia amerciamenta facta injuste et 
contra legem terre, omniuo condonentur, vel fiat inde per 
judicium vigmti quinque baronum de quibus fit mencio 
infenus in securitate pacis, vel per judicium majoris partis 
eorundem, una cum predicto Stephano Cantuariensi archie- 
piscopo, SI interesse potent, et aliis quos secum ad hoc 
vocare voluerit et si interesse non potent, nichilommus 
procedat negocium sine eo, ita quod, si aliquis vel aliqui 
de predictis viginti quinque baronibus fuerint in simili 

^ Glanvill, XIV c 33, Fleta I c 3, seems by different words to indicate 
only the same doctrine of constructive presence, when he speaks in this 
connection morte viri sm inter hrachia sua inter/ecti,^* although 

laboured explanations of this passage are sometimes attempted, e g Coke, 
Second Institutey 93 Pollock and Maitland (I 468, n ) dismiss the phrase 
inter hrachia sua as “only a picturesque ‘common foi tn 
®See Coke, Second Institute, p 68, and contrast Pollock and Maitland, 
I 468 John’s justices rejected m 1202 a woman’s claim to appeal for 
her father’s death, and some ten years later two other claims for the 
death of sons See Select Pleas of the Grown, Nos 32, 117, ami 118 

peculiarity in the wording of this clause should, perhaps, be 
noticed It restricts explicitly not appeals by women, but merely 
“ irrest and imprisonment” following on such 
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querela, amoveantur quantum ad hoc judicium, et alii loco 
eorum per residues de eisdem vigmti quinque, tantum 
ad hoc faciendum electi et ]urati substituantur 

All fines made with us unjustly and against the law of 
the land, and all amercements imposed unjustly and against 
the law of the land, shall be entirely remitted, or else it shall 
be done concerning them according to the decision of the five 
and twenty barons of whom mention is made below in the 
clause for securing the peace, or according to the judgment 
of the majority of the same, along with the aforesaid Stephen, 
archbishop of Canterbury, if he can be present, and such 
others as he may wish to bring with him for this purpose, 
and if he cannot be present the business shall nevertheless 
proceed without him, provided always that if any one or 
more of the aforesaid five and-twenty barons are in a similar 
suit, they shall be removed as far as concerns this particular 
judgment, others being substituted m their places after 
having been selected by the lest of the same five and twenty 
for this purpose only, and after having been sworn 


The thirty-seventh of the Articles of the Barons, form- 
ing the draft of this chapter, refers specially to one 
particular class of illegal fines, namely those exacted by 
John from defenceless widows in return for being allowed 
the peaceful enjoyment of their legal rights of property in 
their own and their husband’s estates pro dot%bus, manta- 
gvis, et hereditahhus^^) *It forms thus a natural supplement 
to chapter 7 The earlier chapter had confirmed widows 
in their rights for the future , this one remits fines 
unjustly taken in the past It is probable that even the 
clause of the Articles of the Barons did not intend to 
limit its own operation to this one group of unjust fines , 
and it mentions amercements, without any qualification 
In any view, the terms of Magna Carta were broadened out 
to embrace illegal fines and amercements of every sort ^ 

its expanded form the clause becomes a supplement, not merely 
to 0 7, but also to co 20, 21 and 22 (which defined procedure at amerce 
ments), and to cc 36 and 40 (which condemned John’s practice of 
refusing writs and justice until heavy fines were offered for them) 
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The distinction between fines and amercements, absolute 
in theory but tending to become obliterated in practice, 
has been explained in a former chapter ^ The system of 
arbitrary fines, always so galling a feature m the Crown's 
policy throughout the Middle Ages, culminated in the reign 
of John, whose talents weie well suited to the development 
of its ingenious and mean details Dr Stubbs describes 
the product of his labours as '' the system of fines which 
was elaborated into that minute and grotesque instrument 
of torture which all the historians of the reign have 
dwelt on in great detail”^ Hallam commented on this 
in a passage which has become classical ‘^The bishop of 
Winchester paid a ton of good wine for not reminding 
the king (John) to give a girdle to the countess of Albe- 
marle , and Robert de Vaux five best palfreys, that the 
same king might hold his peace about Henry Pin el's wife 
Another paid four marks for leave to eat (pro hcenha 
comedendi ) " ^ 

Unique procedure was provided by the present chapter 
for deciding disputes as to the legality of fines and 
amercements Authority to decide was vested in a board 
of arbitrators to consist of thirteen or more of the twenty- 
five executors, together with Stephen Langton and such 
others as he chose to summon No mention is made of the 
maximum number whom the primate might thus nominate, 
and there is no attempt to defin*^ their powers lelative 
to those of the other members of the board, a somewhat 
unbusinesslike omission, but one which testifies to the 
great confidence placed in Langton by those who appioved 
its terms Care is taken to prevent such members of 
the twenty-five as were likely to be biased from sitting 
in judgments on suits like their own — a stipulation which 

^ See supra^ c 20 

^See Preface to W Coventiy, II ixix 

^Middle Agea^ II 438 Hallam’s examples are all drawn from Madox, 

I 507 9 Other illustrations of fines and amercements may be found 
under several of the foregoing chapters Every man who began a 
plea and lost it, or abandoned it, was amerced 
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might with advantage have been extended to several 
other chapters 

This chapter, like others addressed to the special 
circumstances of John’s reign, found no echo in future 
charters 


CHAPTER FIFTY-SIX 

Si nos disseisivimus vel elongavimus Walenses de terns 
vel libertatibus vel rebus aliis, sine legali judicio parium 
suorum, in Anglia vel in Wallia,^ eis statim reddantur, 
et SI contencio super hoc orta fuerit, tunc inde fiat m 
marchia per judicium parium suorum, de tenementis 
Anglie secundum legem Anglie, de tenementis Wallie 
secundum legem Wallie, de tenementis marchie secundum 
legem marchie Idem facient Walenses nobis et nostris 

If we have disseised or removed Welshmen from lands 
or liberties, or other things, without the legal judgment of 
their peers in England or m Wales, they shall be immedi- 
ately restored to them, and if a dispute arise over this, 
then let it be decided in the marches by the judgment of 
their peers, for tenements in England according to the 
law of England, for tenements in Wales according to the 
law of Wales, and for tenements m the marches according 
to the law of the np^rches Welshmen shalPdo the same 
to us and ours 


This 18 the first of three chapters directed towards re- 
dressing wrongs sufiPered by Welshmen and the three 
taken together testify to the importance attached by the 
barons to the value of the Welsh alliance Restoration 
IS to be made (a) of illegal disseisins effected by John 
(chapter 56 ), ( 5 ) of those effected by Henry II and 

^The words Anglia vel %n WalUa^^ are written at the foot of one of 
the Cottonian versions, (of Hwpra, 195, n ) , but their omission from their 
proper place is clearly a clerical error, since they appear in situ in the 
Articles of the Barons 
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Richard I (chapter 57), and (c) of hostages and charters 
delivered to John as pledges of peace (chapter 58) 

The present chapter does for Welshmen what the first 
pirt of chapter 52 had already done for Englishmen The 
reasons for treating Welshmen separately were probably 
twofold, partly for the sake of emphasis, and partly be- 
cause some slight differences of detail were required 
‘'Judgment of peers,” indeed, was applied to both cases, 
but for the dispossessed Welshmen, “ marchia ^er 
judimcm joanicm suorum'' takes the place of the 
judicium viginti quinque laronum'^ provided for English- 
men in like case The “venue” was thus apparently 
fixed in the marchland for all Welshmen’s cases, althoudi 
three different kinds of law were to be applied according 
to the situation of the property in dispute This clear 
indication of the existence of three distinct bodies of law, 
one for England, another for Wales, and a third for the 
marches, shows that the unifying task of the common 
law had not yet been completed " Interesting questions 
of a nature analogous to those treated by the branch of 
modern jurisprudence known as International Private Law 
must constantly have arisen The “peers” of a Welsh- 
man were not defined , but a court composed of Welsh 
barons or freeholders was probably meant 

The final^ words of the chapter, declaring that Welsh- 
men were to afford reciprocal redress to John and his 
subjects, are interesting, since they imply that Welshmen 
had, in some cases, successfully seized lands claimed by 
Englishmen Here, as usual, the barons were mainly in- 
terested in securing their own rights 


CHAPTER EIFTY-SEVEN 

De omnibus autem illis de quibus aliquis Walcnsium 
disseisitus fuerit vel elongatus sine legah judicio pariurn 
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suorum per Henricum regem patrem nostium vel Eicar- 
dum regem fratiem nostrum, que nos in manu nostra 
habemus, vel que alii tenent que nos oporteat warantiz- 
aie, respectum habebimus usque ad communern termmum 
crucesignatorum, illis exceptis de quibus placitum motum 
fuit vel inquisicio facta per preceptum nostrum ante 
suscepcionem crucis nostre cum autem redienmus, vel 
si forte remanserimus a peregrinacione nostra, statim eis 
inde plenam justiciam exhibebimus, secundum leges Wal- 
ensium et partes predictas 

Further, for all those possessions from which any Welsh- 
man has, without the lawful judgment of his peers, been 
disseised or removed by King Henry our father, or King 
Richard our brother, and which we retain in our hand (or 
which are possessed by others, to whom we are bound to 
warrant them) we shall have respite until the usual term 
of crusaders , excepting those things about which a plea 
has been raised or an inquest made by our order before we 
took the cross , but as soon as we return, (or if perchance 
we desist from our expedition), we will immediately grant 
full justice in accordance with the laws of the Welsh and 
in relation to the foresaid regions 


The provisions here made for restoring to Welshmen 
estates of which they had been unjustly dispossessed by 
Henry or Richard are expressed in terms identical with 
the similar provisions made in the latter part of chapter 
62 for Englishmen m like case, except for the last 
words, ''in accordance with the laws of the Welsh in 
relation to the aforesaid districts, indicating the three 
systems of law referred to in the previous chapter No 
machinery is here specified for declaring or applying that 
law , the need for this indeed had been rendered remote 
by John’s success before the arbitrators who determined 
that a crusader’s privilege should be accorded him,^ 

The Articles of the Barons had, however, mentioned 
the procedure to be adopted , and a comparison of the 

^ See supra f c 52# 



536 


MAGNA CARTA 


terms of articles 25 and 44 with those of chapter 57 of 
the Charter suggests the antithesis between ''jpeo j7id%e%um 
parium simicm %n curia legis'* for Englishmen in such 
cases, and maichia peo judicium parium suoriim^' for 
Welshmen 


CHAPTER FIFTY-EIGHT 

Nos reddemus filium Lewelmi statim, et omnes obsides 
de Wallia, et cartas que nobis liberate fuerunt in 
secnritatem pacis 

We will immediately give up the son of Llywelyn and 
all the hostages of Wales, and the charters delivered to us 
as security for the peace 


The treatment of hostages in general and Welsh host- 
ages in particular has already been fully illustrated^ The 
patent and close rolls of the reign show a constant 
coming and going of these living pledges of the peace 
A writ of 18th December, 1214, for example, bade Enge- 
lard de Cygony restore three Welsh nobles to Llywelyn ^ 
Since then, new hostages, including Llywelyn’s own son, 
had been handed over, and charters also had apparently 
been pledged John now promised unconditionally to re- 
store all of these , and the Welsh Prince must have 
breathed more freely when this was fulfilled, allowing him, 
his son by his side, with a light heart to prepare for the 
hostilities against the English Crown, long seen to be 
inevitable and now to be resumed in alliance with the 
disaffected English barons 

The Articles of the Barons had to some extent treated 
this question of the Welsh hostages and charters as an 

^See^j9m, p 517 ®See wj)ra, p 520 
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open one, referring its final determination to the arbitra- 
tion of Stephen Langton and such others as he might 
nominate to act with him The point had apparently 
been decided in favour of the Welsh before the Charter 
was engrossed in its final form^ 


CHAPTER FIFTY-NINE 

Nos faciemus Alexandre regi Scottorum de soronbus suis, 
et obsidibus reddendis, et libertatibus suis, et jure suo, 
secundum formam m qua faciemus aliis baronibus nostris 
Anglie, nisi aliter esse debeat per cartas quas habemus 
de Willelmo patre ipsius, quondam rege Scottorum , et hoc 
erit per judicium parium suorum in curia nostra 

We will do toward Alexander, King of Scots, concern- 
ing the return of his sisters and his hostages, and concern- 
ing his franchises, and his right, in the same manner 
as we shall do towards our other barons of England, unless 
it ought to be otherwise acccordmg to the charters which 
we hold from William his father, formerly King of Scots, 
and this shall be according to the judgment of his peers 
in our court 


A heterogeneous bo3y of forces was drawn into tem- 
porary union by common hatred of John The barons wel- 
comed allies whether from Wales or from Scotland , if the 
three preceding chapters were a bid for Llywelyn’s support, 
this one was dictated by a desire to conciliate Alexander 
John was forced to promise to restore to the king of Scots 

^ No 46 of the Articles of the Barons is connected by a rude bracket mth 
No 46 (relating to the king of Scotland) , and a savuig clause, thus made 
applicable to both, is added with some appearance of haste ^‘nisi aZ%ter 
mse deheat per cartab quas rex Tiahet, per judicium arclmpiscopi et ahorum 
quX)^ secum vocare voluent ” Cf supyra, 202 So far as related to Scotch 
affairs, the king’s caveat found its way, although in an altered form, mto 
Magna Carta See c 59 
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his sisters and other hostages together with his franchises 
and his “ right This last word covered Alexander's claim 
to independence and also whatever title he might pro\e 
good to various English fiefs which he claimed to hold under 
the English Crown 

Opinions have been, and still are, sharply divided as 
to whethei, or in what degree, Scotland was subject to 
feudal overlordship Of one fact there can be no doubt , 
David I and his successors, kings of Scotland, had been wont 
to do fealty and homage to the kings of England , but this fact 
has received widely different interpretations Such homage, 
it IS argued, was performed in respect of certain English 
baronies which happened to belong by hereditary right to 
the kings of Scotland, namely, the earldom of Huntingdon, 
the isolated position of which enabled the English Crown 
without danger to admit the claim, and the counties of 
Northumberland, Cumberland, and Westmoreland, the proxi- 
mity of which to the border rendered their possession by a 
Scottish prince a source of weakness to England^ The 
terms in which the oath of homage was taken did not 
indicate for what fiefs it was sworn — whether for the 
English earldoms alone, or for the whole country north 
of Tweed as well 

The position of the kings of Scots remained ambiguous 
in this respect, until William the Lion was placed at a 
terrible disadvantage by his capturp at Alnwick in 1174, 
after supporting the rebellion against Henry II To gain 
his release he ratified the Treaty of Falaise on 8th Decem- 
ber, of that year, by which he agreed in future to hold 
all his territories as fiefs of the English Crown All his 
tenants in Scotland were to take a direct oath to Henry , 
while hostages were surrendered along with the castles of 
Berwick, Roxburgh, Jedburgh, Edinburgh, and Stirling^ 

^See Stubbs, Oomt Hist ^ I 596 

2 See Ramsay, Angevin JEmpiie^ 183 4 In the spimg of 1185, Heniy 
confirmed William’s claim to the Earldom of Huntingdon, and the Scots 
king, prior to Christmas, 1186, transferred it to his brother David 
Ihid , 226, n 
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This notable achievement of Henry’s diplomacy was, like 
other portions of his life’s work, undone by his successor 
Richard, piepanng for his crusade of 1190, sold recklessly 
every right that would fetch a price William bought back 
the independence of his ancient kingdom , but this restora- 
tion of the relations that had prevailed previous to 1174, 
involved a restoration of all the old ambiguities When 
Richard died, William despatched ambassadors to England, 
pressing his claims upon the northern counties, promising 
to support John’s title in return for their admission and 
adding threats’- 

John avoided committing himself to a definite answer 
until his position in England was assured , thereafter he 
commanded William to do homage unconditionally The 
Scots king disregaided the first summons, but yielded to 
a second, taking the oath in public on the summit of 
the hill of Lincoln, on 21st November, 1200, reserving 
always his own right The saving clause left every- 
thing vague as before 

In April, 1209, the king of Scots incurred John’s dis 
pleasure by sheltering bishops who had supported the policy 
of Rome in the matter of the interdict William’s only 
son, Alexander, was demanded as a hostage, or alternatively 
three border castles must be delivered up After a refusal, 
the old king gave in on 7th August, 1209 ^ Alexander did 
homage on behalf of bis father “for the afofbsaid castles 
and other lands which he held,” and found sureties for the 
payment of 15,000 marks William’s daughteis, Margaret 
and Isabel (the two ladies referred to in Magna Carta) 
became the wards of John, who had the right to bestow 
them m marriage — stipulations which come suspiciously 
near an admission of feudal vassalage ^ There seems, how- 

^ See Miss Korgate, John Lackland, 66 

®See Stubbs, Gomt , I 596, n , and Norgate, John Lackland, 73, 78 
Cf the words saloo jure stto” with the ^‘etjwe buo'' of Magna Carta 

^Nem Ryrmr, I 10 where ‘‘Northampton’’ is apparently a mistake 
foi “Norham” See Ramsay, Angevin Lmpire, 421, n 

Ramsay, Ibid , and authorities there cited 
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ever, to have been some understanding that one of them 
should wed John's eldest son^ Margaret and Isabel, 
though kept virtually as prisoners in Corfe Castle, Dorset, 
were yet honourably and kindly treated there The 
Close Rolls of the reign contain several entries (which read 
strangely enough among the sterner memorials of John's 
diplomacy) containing orders for supplying them with 
articles of comfort and luxury Thus on 6th July, 1213, 
John, busy as he must have been with affairs of state, 
instructed the Mayor of Winchester to despatch in haste for 
the use of his niece Eleanor and of the two Scots princesses 
robes of dark green (tunics and super-tunics) with capes of 
cambric and fur of miniver, together with twenty-three yards 
of good linen cloth, with light shoes for summer wear, “ and 
the Mayor is to come himself with all the above articles to 
Corfe, there to receive the money for the cost of the same ” ^ 
Margaret and Isabel had no reason to complain of such 
treatment, whatever thoughts the Mayor of Winchester may 
have had of so liberal an interpretation of his civic 
duties 

Meanwhile, events in Scotland had favoured English 
pretensions In the year 1212, William, now in advanced 
age, although his son was still a stripling, was compelled by 
internal troubles to appeal for aid to John Cuthred, 
a claimant for the Scottish throne as a descendant of 
Donald Banfe MacWilliam, having acquired a considerable 
following m Scotland, endeavoured to dethrone King 
William , and his attempt seemed likely to succeed, when 
English succour was asked and paid for by a Treaty signed 
at Norham on 7th February, 1212 By this, William 
granted to John the right to marry the young Alexander, 
then fourteen years of age, s%cut hoTmnem s%mm hg%uml^ to 
whomsoever he would, at any time within the next six 

^Ramsay, Anqevin Empire,^ 421, and authorities 

^Rot Glaus , I 144, and I 157 This Eleanor was the sister of Ihmce 
Arthur The fortunes of war had m 1202 placed both of them m John*s 
hands Arthur disappeared — muidered it was supposed , Eleanor remained 
a prisoner for life , the Scots princesses were virtually her fellow risoners 
for a time m Corfe Castle 
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years, but always “without disparagement’' — a phrase al- 
ready explained ^ William further pledged himself and his 
son to keep faith and allegiance to John’s son, Heniy, “as 
their liege lord ” against all mortals ^ The young Scottish 
prince thereafter journeyed south waids in the train of John, 
by whom he was knighted on the 4th of March at London 
In J une an English army entered Scotland , the pretender 
was defeated and killed William had saved his Crown, 
but his independence was impaired Scotland was gradually 
sinking into the position of a vassal state This was 
recognized at Rome On 28th October, 1213, Innocent III , 
among other healing measures consequent on John’s sur- 
render of his kingdom, ordered the king of Scotland and his 
son to show fealty and devotion to John, in terms similar 
to those addressed to the English barons^ 

William the Lion died at Stirling on 4th December, 
1214, and Alexander was crowned at Scone two days 
later, ^ his peaceful succession being facilitated by the 
knowledge that he had the support of John On 28th 
April, 1215, the English king, already deep in his quarrel 
with the barons, acknowledged receipt of Thomas Colville 
and other Scotsmen as hostages ^ Such was the position of 
aftairs when John was brought to bay at Eunnymede The 
barons were willing to bid for the alliance of Alexander, 
yet it was unnecessary to bid high, since his unsatisfied 
claims on the northern counties predisposed liim against 
the English king The barons, therefore, did nothing cal- 
culated to endanger such hold as England had ovei the 
Scottish Crown John promised to restore Alexander’s 
sisters and other hostages unconditionally, but used words 
which committed him on none of the disputed points® 

^See supra, c 6 

JRymer, I 104 See also W Coventry, II 206 
®See N'eto Rymer, I 116 
^Ramsay, Angevin Empire, 477, n 
® See Rot Pat , I 134, and New Rymer, I 120 

® Both ladies, however, remained prisoners after Henry III ’s accession 
Peter de Maulay, constable of Corfe Castle, was, 111 that king’s fifth year. 
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Franchises and “right” were to be restored only m so 
far as accorded with the terms of King William's 
“charters” as interpreted by the judgment of the Eng- 
lish barons in the court of the English king^ 

The allusion to the Scottish king as one among “our 
other barons of England ' need not be pressed against 
Alexander any more than similar expressions should be 
pressed against John, whose position as Duke of Nor- 
mandy and Aquitaine in no way made England a hef 
of the French Crown In questions affecting his feudal 
position in France, John's peers were the dukes and 
counts of that country, and similarly those who had a 
right to sit in judgment as Alexander's peers over his 
claims to English fiefs were the English earls and barons 
Such a tribunal was not likely to give decisions favour- 
able to Scots pretensions at the expense of England ^ 

Alexander, though no party to the treaty at Eunnymede, 
was willing to extract such benefit from it as he could 
Accordingly, on 7th July, 1215, he despatched the Arch- 
bishop of St Andrews and five laymen to J ohn “ concerning 
our business which we have against you to be transacted in 
your court ” ^ Nothing came of this , and when the civil 
war began Alexander invaded England in order to push his 
claims J ohn swore his usual oath, “ by God's teeth,” that 
he would “chase the little red-haired fox-cub from his 

credited with sums expended on their behalf Eot Olaus^ I 466 , see also 
I 483 Both found permanent homes in England — Margaret as wife of 
Hubert de Burgh, Earl of Kent (mentioned in preamble of Magna Carta) , 
Isabel as wife of Roger Bigod, Earl of Norfolk (one of the Charter’s execu 
tors) See Ramsay, Angevin Empire^ 421, and authorities there cited 
^ l'’his reference to charters was piobably intended to cover (a) the Treaty 
of Falaise, {b) the agreement of 7th August, 1209, and (c) the writ of 7th 
February, 1212, with the other charters to which it refers It called itself 
a charter, and suggested others by the words hinc et inde 
2 No 46 of the Articles of the Barons (as qualified by the clause in the 
bracket) referred the question of Alexander’s “right” m reference to his 
father’s charters to the judgment of Langton and his nominees, for which 
]\(lagna Carta substituted “judgment of his peers in our court ” 

^ New Rymer^ I 135 
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hiding holes IsTeither Alexander’s participation in the 
war nor the subsequent efforts of diplomacy achieved settle- 
ment of the questions in dispute None of the latent 
ambiguities had been finally removed when the relations 
between the two countries entered on a new phase as a 
consequence of the attempts at annexation made by Edward 
I , “ the hammer of the Scots ” 


CHAPTER SIXTY 

Omnes autem istas consuetudmes predictas et libertates 
quas nos concessimus in regno nostro tenendas quantum ad 
nos pertinet erga nostros, omnes de regno nostro, tarn clerici 
quam laici, observent quantum ad se pertinet erga suos 

Moreover, all the aforesaid customs and liberties, the 
observance of which we have granted m our kingdom as 
far as pei tains to us towards our men, shall be observed 
by all of our kingdom, as well clergy as laymen, as far as 
pertains to them towards their men 


It would have been as impolitic as it was obviously 
unfair for the baronsyt in their capacity of Inesne lords, 
to inflict upon their own tenants — the men without whose 
support they would have been powerless at Eunnymede — 
those very exactions which they compelled the king to 
abjure as against themselves Accordingly, the benefit 
of the same customs and liberties” conceded by John 
to his feudal tenants was — a somewhat perfunctory 
manner it is true — extended also to the feudal tenants 
of all other magnates, whether cleric or lay Although 
the reference to customs and liberties ” was quite 
general in its terms, it seems natural to infer that feudal 

1 Matthew Pans, Chron Jfcy , 11 642 Sic fugdbimus ruheam vulpe 
ctdam de latibulis sms ” 
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grievances were chiefly, if not exclusively, intended, since 
the view of society indicated is feudal rather than national, 
and this is quite in keeping with many other clauses of 
the Charter 

These considerations suggest that too wide and liberal 
a view has sometimes been taken of the scope of this 
chapter Coke treated it as affecting not merely free- 
holders, but the whole mass of the people, and as enunciat- 
ing a doctrine of mutual responsibility between the king and 
his subjects “ This is the chief felicity of a kingdom, 
when good laws are reciprocally of prince and people (as 
IS here undertaken) duly observed ” ^ In this view he has 
had many followers, and the present chapter has received 
undue emphasis as supporting a democratic interpretation 
of Magna Carta® It has sometimes been referred to as 
“the only clause which affects the whole body of the 
people”® The better view is that its provisions were 
confined to freeholders 

Even authors who interpret the chapter in this 
restricted application are still prone to exaggerate its 
importance Two opposite hues of comment, m favour 
respectively with historians of two different schools, seem 
equally m need of supplement (1) This clause is some- 
times regarded as springing directly from the barons’ own 
uncontrolled initiative Dr Stubbs takes this view, con- 
trasting Its substance with similar -restraints imposed by 
Henry I on the barons by his Charter of Liberties, and 
emphasizing as specially notable the fact that the present 
clause was “adopted by the lords themselves”^ Such 
praise is unmerited, the barons had no option, since the 
omission of provisions to this effect would have been a 
glaring absurdity and a most imprudent act (2) On the 
other hand, credit for the clause, equally unwarranted, has 
been sometimes bestowed on John Dr Robert Henry 

Second Institute, 77 

2 Cf supra, 133 4 

3 Thomson, Magna Gharta, 269, and authorities there cited 
Const Mist , I 570 Cf supra, 139 140 
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says that this article, whi6h was highly reasonable, was 
probably inserted at the desire of the king ^ 

The substance of this chapter appears m the reissues of 
1217 and 1225 , but its force is there greatly impaired by 
the addition of a new clause inconsistent with its spirit, 
leservmg to archbishops, bishops, abbots, priors, templars, 
hospitallers, earls, barons, and all other persons as well 
ecclesiastical as secular, all the franchises and free customs 
they previously had ^ The chief object of this was pre- 
sumably to make it clear that Magna Carta, while conferring 
benefits, took nothing away, but it would naturally be 
interpreted as a saving clause in favour of aristocrats in 
their relations with their dependants erga svos ”) as well 
as with the Crown, thus modifying the clause which 
immediately preceded it 


CHAPTER SIXTY-ONE 

Cum autem pro Deo, et ad emendacionem regni nostri, et 
ad melius sopiendam discordiam inter nos et barones 
nostros ortam, hec omnia predicta concesserimus, volentes 
ea Integra et firma stabilitate in perpetuum ^ gaudere, 
facimus et concedimus e?s securitatem subscnptam , videlicet 
quod barones eligant vigmti quinque barones de regno 
quos voluerint, qui debeant pro totis viribus suis observare, 
tenere, et facere observari, pacem et libertates quas eis 
concessimus, et hac presenti carta nostra confirmavimus, ita 
scilicet quod, si nos, vel justiciarius noster, vel ballivi 
nostri, vel aliquis de ministris nostris, in aliquo erga 

^ E%story of Great Britain, VI 74 (6th edition, 1823) See also 
S Henshall, History of South Britain, cited by Thomson, Magna Gharta, 
268 9 

^^Seec 46 of 1217 

*The words “tfi perpetuum^^ are written at the foot of one of the 
Cottonian versions See supra, 195, n 

2m: 
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aliquem deliquenmus, vel aliquem articulorum pacis aut 
securitatis fcransgressi fuenmus, et delictum ostensum fuerit 
quatuor barombus de predictis vigmii quinque barouibus, illi 
quatuor barones accedant ad nos vel ad justiciarum nostrum, 
SI fuenmus extra regnum, proponentes nobis excessum, petent 
ut excessum ilium sine dilacione faciamus emendari Et si 
nos excessum non emendaverimus, vel, si fuenmus extra 
regnum justicianus noster non emendaveiit, infra tempus 
quadragmta dierum computandum a tempore quo mon- 
stratum fuent nobis vel justiciano nostro si extra regnum 
fuenmus, predicti quatuor barones referant causam illam ad 
residuos de vigmti quinque barombus, et illi viginti quinque 
barones cum communa tocius terre distnngent et gravabunt 
nos modis omnibus quibus poterunt, scilicet per capcionem 
castrorum, terrarum, possessionum, et aliis modis quibus 
poterunt, donee fuent emendatum secundum arbitrium 
eorum, salva persona nostra et regine nostre et liberorum 
nostrorum , et cum fuerit emendatum intendent nobis sicut 
prius fecerunt Et quicumque voluent de terra juret quod 
ad predicta omnia exequenda parebit mandatis predictorum 
vigmti quinque baronum, et quod gravabit nos pro posse 
suo cum ipsis, et nos publice et libere damns licenciam 
jurandi cuilibet qui jurare voluent, et nulli umquam jurare 
prohibebimus Om^es autem illos de terra qui per se et 
sponte sua noluerint jurare viginti quinque barombus, de 
distrmgendo et gravando nos cum eis, faciemus jurare 
eosdem de mandato nostro, sicut predictum est Et si 
aliquis de viginti quinque barombus decesserit, vel a terra 
recessent, vel aliquo alio modo impeditus fuent, quommus 
ista predicta possent exequi, qui residui fuerint de pre- 
dictis vigmti quinque barombus eligant alium loco ipsms, 
pro arbitrio suo, qui simili modo erit juratus quo et ceten 
In omnibus autem que istis viginti quinque barombus 
committuntur exequenda, si forte ipsi viginti quinque 
presentes fuerint, et inter se super re aliqua discordaveimt, 
vel aliqui ex eis summomti nolmt vel nequeant interesse, 
ratum habeatur et firmum quod major pars eorum qui 
presentes fuerint provident, vel preceperit, ac si omnes 
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viginti qumque in hoc consensissent , et predicti viginti 
quinqne jurent quod omnia antedicta fideliter observabunt, 
et pro toto posse suo facient observari Et nos nichil 
impetiabimus ab aliquo, per nos nec per alium, per quod 
aliqua istarum concessionum et libertatum reyocetur vel 
minuatur , et, si aliquid tale impetiatum fuerit, irritum sit 
et mane et numquam eo utemur per nos nec per ahum 

Since, moreover, for God and the amendment of our king 
dom, and for the better allaying of the quarrel that has arisen 
between us and our barons, we have granted all these conces- 
sions, desirous that they should enjjoj them in complete and 
firm endurance for ever, we give and grant to them the under- 
written security, namely, that the barons choose five and twenty 
barons of the langdom, whomsoever they will, who shall be 
bound with all then might, to observe and hold, and cause 
to be observed, the peace and liberties we have granted and 
confirmed to them by this our present Charter, so that if we, 
or our justiciar, or our bailiffs or any one of oui officers, shall in 
anything be at fault toward anyone, or shall have broken any one 
of the articles of the peace or of this security, and the offence 
be notified to four baions of the foresaid five and twenty, the 
said four barons shall repair to us (or our justiciar, if we are 
out of the realm) and, lajnng the transgression before us, 
petition to have that transgression corrected without delay 
And if we shall not have corrected the transgression (or, in 
the event of our being out of the realm, if our justiciar shall 
not have corrected it) within forty days, reckoning from the 
time it has been intimated to us (or to our justiciar, if we 
should be out of the realm), the four barons aforesaid shall 
refer that matter to^the rest of the five and tVenty barons, 
and those five and twenty barons shall, together with the 
community of the whole land, distrain and distress us m all 
possible ways, namelv, by seizing our castles, lands, posses- 
sions, and m any other way they can, until redress has been 
obtained as they deem fit, saving harmless our own person, 
and the persons of oui queen and children , and when redress 
has been obtained, they shall resume their old relations 
towards us And let whoever in the country desires it, swear 
to obey the orders of the said five and twenty barons for the 
execution of all the aforesaid matters, and along with them, 
to molest us to the utmost of his power , and we publicly and 
freely grant leave to every one who wishes to swear, and we 
shall never forbid anyone to swear All those, moreover, in 
the land who of themselves and of their own accord are un- 
willing to swear to the twenty five to help them in constrain- 
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ing and molesting us, we shaH by our command compel the 
same to swear to the effect foresaid And if any one of the 
five and twenty barons shall have died or departed from the 
land, or be incapacitated in any other mannei which would 
prevent the toresaid provisions being earned Out, those of 
the said twenty five barons who are lelt shall ehoose another 
in his place according to their own judgment, and he shall be 
swoiiim the same way as the others Furthoi, in all matteis 
the execution of which is entrusted to these twenty five 
barons, if perchance these twenty five are present and dis- 
agree about anything, or if some of them, after being sum- 
moned, are unwilling or unable to be present, that which the 
majority of those present ordain or command shall be held as 
fixed and established, exactly as if the whole twenty five 
had concurred in this , and the said twenty five shall swear 
that they will faithfully observe all that is aforesaid, and cause 
it to be observed with all their might And we shall piocure 
nothing from anyone, directly or indirectly, whereby any pait 
of these concessions and liberties might be revoked or dimin- 
ished , and if any such thing has beeii procured, let it be void 
and null, and we shall never use it personally or by another 


This important chapter stands by itself, providing 
machinery for enforcing all that precedes it It thus 
forms what modern jurisprudence would describe as the 
sanction ” of the whole, but what was known in the current 
phrase of its own day as "‘the form of security’ (foima 
secuntaUs act olservandum pacem et I'ipertates) ^ It contains 
the only executive clause of the Charter, the sole con- 
stitutional machinery provided for enforcing the rights now 
defined on parchment, the sole protection against future 
attempts of the king to render them of no effect 

I The Nature of the Scewity'' or legal Sanction The 
procedure devised for enforcing the Charter was exceedingly 
crude John conferred upon twenty-five of his most bitten 

^ This phrase occurs m the 49th (and last) of the Articles of th< Barons 
as the title of a clause which is separated from the otheis by a blank on 
the parchment of the width of several lines of writing Jiaec ut Jonm 
securttahs” etc The words are not used as a heading in the piesont 
chapter itself, but c 52 refers to c 61 as tho clause He(un^aie paemt* 
and c 62 refers to the same as ** super secuntate t$ia " 
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enemies a legal right to organize rebellion, whenever in 
their opinion he had broken one of the provisions of Magna 
C<irla Violence might be legally used against him, until 
he redressed their alleged gnevances to their own 
satisfaction'’ {stcimUmi a^bifnurn ( 07 im) If it had been 
possdile to put so \iolent an expednuit in practice, the 
'' sovereignty,” or supreme power m England, would have 
been split into two for practical purposes While the 
old monarch} remained theoictically intact, John would 
have licld the sceptic^ still nominally his, only until his 
op])onents deelaied that he had broken some part of the 
Charter, when, by his own previously granted mandate, 
it would pass, along with wide powers of coercion, to the 
twent}“five barons forming what is sometimes described as a 
Committee of Executors, but which was rather a Committee 
of Eebellion^ Instead of using, as was afterwards done 
with steadily increasing success, the king’s own adimni&tia- 
ti\e machinery and lus own servants to restrain his own 
misdeeds, the barons preferred to set up a rival executive of 
their own, with wide but ill-defmed powers, and connected 
with the older executive by no constitutional bonds So 
long as a single alleged grievance remained unredressed, a 
new administration composed of John’s political antagonists 
existed in an attitude of, at best, armed neutrality, side by 
side with King John as the repiesentative of the older 
system of monarchic administration ® 

The procedure for redressing gnevances was described in 
some detail ^ the wronged party must make known his case 
to lour barons of the twenty-five, and these would then 
peisonally make it known to the king, and ask redress 
John was allowed time to effect this, but if he refused 
or delayed, then compulsion might be used The Articles of 
the Barons had left the maximum term of delay unspecified, 
merely saymg “ within a reasonable time to be determined 
in the Charter ” The Charter did determine this, naming 
forty days Compulsion might take any form (for example 

*Cf H R Oanlwar, hhoH limtort/ of Enqlmid^ 183 ‘*a petmanmit 

organi/*txon for making war ap.iri8t th<j king ” 
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seizure of castles, lands, and personal estate), except violence 
against the person of the king, or against his wife or 
children The present chapter, then, contained the only 
legal sanction mentioned m the Charter, and this may be 
briefly summarized as the delegation by John to a re- 
volutionary committee of the baronial opposition, of wide 
powers of coercion to be used against him 

II M%nor Details of the Scheme Although the whole 
expedient seems utterly chimerical to the modern mind, 
the opposition leaders in 1215 evidently thought they had 
devised a practicable scheme of government This is shown 
by the care with which they elaborated the procedure 
to be adopted at different stages and m various con- 
tingencies 

(1) Appointment of the twenty-five executors The mem- 
bers of the committee were to be, in the first instance, 
elected’' (a loose word already discussed) by the '"barons” 
The majo'ies larones of chapter 14 would undoubtedly have 
the controlling voice , but the minoies larones might possibly 
have taken some share in the appointment Vacancies 
which occurred through death, absence from England, or 
any other cause, were to be filled by the method now 
known as " co-optation ” The committee, once appointed, 
would form a close corporation , no one uncongenial to the 
majority could gain admission — an arrangement with a 
thoroughly oligarchic flavour The provision for supplying 
vacancies caused by death proves that the scheme was not 
to be temporary, but to last during John’s lifetime or 
longer Twenty-five magnates seem to have been actually 
selected The writs issued to the Sheriffs on 19 th June 
command the enforcement of the oath to the twenty-five 
barons, but do not mention them by name Mattliew 
Pans supplies the omission, and though he does not disclose 
the source of his information, it is unlikely that so com- 
piehensive a list could be entirely a work of the imagination 
They occur m the following order, the earls of Hertfoid, 
Aum&le, Gloucester, Winchester, Hereford, Norfolk, and 

1 R Wendover, from wliom Pans borrows so freely, gives no list 
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Oxford, William Marshall th-e younger, Robert fite Walter 
the elder, Gilbert de CLire, Eustace de Vesci, Hugh Bigod, 
William of Mowbray, William Hardell (Mayor of London), 
William de Lanvalei, Robert de Ros, John de Lacy 
(Constable of Chester), Richard de Perci, John fitz Robert, 
William Mallet, Geollrey de Say, Roger de Mumbezon, 
William of Huntingfield, Richard de Munthtchet, and 
William of Albini^ There are here no churchmen and no 
members ot the moderate party whose names appeal in 
the preamble All except two, or at the most three, of 
the twenty-five were drawn from those factions of the 
baronage who were the declared enemies of John ^ It was 
an oligarchy of disaffected Crown tenants, whose baronial 
homogeneity was only broken by the presence of one 
representative of other classes, the Mayor of London Such 
a committee was not likely to use the excessive powers 
delegated to it by John to further any other interests than 
its own Even Stephen Langton and his fellow-prelates 
were soon to discover this, as the two protests issued by 
them clearly prove 

(2) A 'majority of those p'iescnt to form a quorum 
Driven by the necessities of the case, the barons devised, 
or stumbled upon, a peculiarly modern expedient The 
presence of every member of the committee of twenty- 
hve could not reasonably be expected upon every occasion, 
while absolute unanii^ity on questions of deln^acy would be 
difhcult to obtain It was provided, accordingly, that the 
will of the majority of those present should prevail It 

^Tho list w fcakai fiom Matthew Pam, Ohron Ma^ , 11 604 5, as cor 
rected by Blackstone, Brmt Chatter, p xx , after collation with a marginal 
note on the Harkian MS of the charter (cf mipt a, 198, n) Fans gives 
** Boys in place of Ros,” and “ Roger de Munbrai” m place of ‘‘Roger 
of Mninbo7(m This list should be contrasted with {a) that of the moderate 
party named m the preamble to Magna Carta, and (6) that of John’s 
foreign favonntes named in c 50 For biograpliical information, see 
Thomson, Mmjm Ohmtay 27i) 112 

® These thiee^were Rail AnmUle (a title apparently sometimes exchanged 
foi that of Bari of \ ork, see Round, Geoffrey de MandevtUe, 157, n ), 
William of Albim, and, possibly, Gooflriey de bay (see Stubbs, Const 
5BJ) 
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would be maccuraie to say, an modern phraseology, that 
thirteen formed a quorum, since the quorum vaiied with 
the number of those present It is notable that no pro- 
vision was made for summoning or constituting meetings of 
the committee endowed with these tremendous powers 
Room was thus left for packed meetings of one faction 
being hurriedly convened and usurping the rights of the 
whole body The precedent thus tentatively introduced 
for the right of a majority to act for the whole was followed 
only timidly and at long intervals Still, its appearance 
in John’s Charter marks a stage in the advance of the 
valuable principle of modern politics which substitutes the 

counting of heads for the breaking of them ” 

(3) The sub-committee of four Four of the twenty- 
five Executors were to act as a medium of intercourse 
between aggrieved individuals and the king, being charged 
with the duty of hearing complaints and laying them 
before John Such a position would involve wide dis- 
cretionary powers , for if the four barons refused to 
endoise the justice of the complaint, John also would be 
in safety to refuse^ 

(4) Local agents of the twenty-five executors In each 
county the twelve knights, whose original function was to 
preside at inquiries into ‘‘ evil customs,” came to act as 
the local representatives of the revolutionary committee, 
being associaated with the sheriff the discharge of all 
his duties and armed with power to constrain him to carry 
out the provisions of Magna Carta, very much as the 
twenty-five were authorized to constrain the king In 
particular, these knights were charged with the enforcement 
of the oath of obedience to the revolutionary committee, 

^ An alternative explanation is also possible, namely, that the function 
of intermediary might be exercised by any four members of the twenty 
five In that view, an aggrieved individual might have pleasure placed 
upon the king if he persuaded any four to act togethei m support of las 
claim This would imply a second quorum, this time of four, for a special 
purpose, m addition to the quorum of varying numbers already discussed 
In either view, the road to redress would be easier for the great man than 
for his obscure neighbour 
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and with the confiscation of the property of all who 
refused ^ 

(5) The pmf to he plmjed hy the piibhe The king 
authori/ed his subiects to side with the executors and against 
him if he should violate the Cliarter, and to assist them 
in such acts of violence as the forcible seizure of his castles, 
lands, and peisonal estate, foi his general mandate was 
grtintod to the twenty-five ''cum communa totim terre^' 
while licence was “ freely and publicly ” bestowed on every- 
one so disposed to swear obedience to the Executors m all 
such acts, and to bring their weight to bear on the king to 
the best of their ability Two aspects of this piovision 
require special attention (a) Its oclaUon to allegiance and 
treason It was intended to operate as a provisional release 
of John’s subjects from their oaths of fealty and homage, 
and consequently from the pains and penalties of the 
treason laws John solemnly authorized his subjects, in 
certain circumstances, to transfer their allegiance from him- 
self to the committee of his foes If they refused, he 
promised to compel them, and on 27th June, 1215, writs 
were actually issued instructing the seizure of the lands and 
goods of all who would not swear to obey the twenty-five ^ 
(h) Gommuna tohus ten n e The community of the whole 
land ” was thus to aflfbrd active help in subjecting the king 
to the reign of law, and the phrase has been pressed into 
the service of democra< 3 y by enthusiasts who seek to magnify 
modem conceptions by finding their roots in the past 
Pew words of medieval Latin ojSer a more tempting field to 
enquirers than this communa^ which, with its English and 
French equivalents, holds the key to many problems of 
constitutional origins A group of interesting questions 
clusters round the three words “ borough, guild, and com- 
mune/^ and the appearance in Magna Carta of a body 
described as a ''commune” {communa totius terre) in con- 
junction with an oath of obedience to a revolutionary 
committee suggests an interesting comparison with the 
form of civic constitution known in that age as "the 
^ Cf mpra^ o 48 ^ See Appendix 
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sworn commune”^ A second field of enquiry, equally 
alluring, is suggested by the fact that the lower chamber 
of the Mother of Parliaments, the English House of 
Commons” was originally composed oi the repiesentatives 
of the various communes or commanities known as counties 
and boioughs respectively 

These wider questions are here referred to meiely as 
illustrations of the difficulties that lurk in the word 
'' commune,” and m the equally perplexing phrase '' com- 
mune ot the whole land ^ The mere use of such a phrase 
cannot be accepted as a proof that the Charter rests on a 
broad popular basis 

III Gritu^sm of the Scheme The faults of the scheme, 
whether viewed from the side of theory or of practice, are 
obvious It was a violent and unnatural measure, full of 
immediate dangers, and calculated to exercise a baneful 
influence on constitutional development in the future The 
fact that Magna Carta provided no better sanction for its 
own enforcement than the right of legalized rebellion has 
already been discussed as its cardinal defect ^ Instead of 
preventing the king from inflicting wrongs, it merely pro- 
vided forcible measures for the redress of those already 
committed, thus adding the crowning evil of civil war to 
those minor evils it sought to reform That the whole 
scheme was foredoomed to failure constitutes perhaps its 
least conspicuous fault in the eyes pf later history It is 
instructive to note a few of its other defects in detail 

(1) The scheme challenged hostility by its want of 
moderation It aimed at reducing the Crown at one 
blow from the plenitude of irresponsible tyranny to a 
position of degrading impotence On every vexed political 
question of the day, John's authority would have been 
superseded by that of twenty five of the most hostile 

^It was only fourteen years sxiico London (m 1191), piobably following 
the lead of Bouen, had extorted its “ sworn commune” fiom Pimaj lohn 
as the pnce of its support (cf mpra, c B) It might be dangerous, 
ever, to push so tempting an analogy fcoo far 

^ Cf pp 1S7 B 


* See supra, p 150 
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faction of the baronage If the king thought himself 
aggrieved in anything, he would require to plead his 
cause humbly before a tribunal in which his opponents sat 
as judges The scheme was thus repugnant to the mass of 
loyal Englishmen, who cherished a respect for the time- 
honoured principle of monarchy No king with a grain 
ol heli-respeet would long submit tamely to a position 
so illogical and degrading — to remain a sovereign whose 
'' sovereignty existed merely on the sufferance of his 
enemies, a puppet-king whose subjects had the legal right 
to coerce him The powers thus conferred on a baronial 
committee m 1215 were more sweeping than those con- 
ferred on a similar committee in 1258, and yet the Parlia- 
ment which appointed the latter has been branded for all 
time as *Hhe Mad ParliamenV’ because of the violence of 
its measures against the king 

(2) Rebellion, even where morally justified, is essentially 
and necessarily illegal, to attempt to map out for it a 
legitimate sphere of action is to attempt the logically 
impossible The barons, m their dearth of political ex- 
perience, and in the extremity of their need, had demanded 
and obtained something more dangerous than the amplest 
measure of constitutional authority They had failed to 
rise to the true conception of a limited monarchy Their 
scheme recognized a king still absolute in some matters, 
but in others powerlcsc and abject They set? up side by 
side two iival Executives, each in different circumstances 
supreme The relations of the two were far fiom accurately 
defined, even in theory, while collisions were certain to 
occui frequently in piactice The powers of the twenty- 
five, a body which received no proper organization, were 
those of aggression rather than of administration Viewed 
in this light, the claims of the barons to constructive states- 
manship rank extremely low 

(1) The powers of the Revolutionary Committee, exces- 
sive though ill-defined, backed by the sworn obedience of 
all classes of the nation, would tend completely to paralyze 
the king The nominal sovereign, always nervous under 



MAGNA CARTA 


SS6 

this sword of Damocles, would lose all power of initiative, 
while the committee, so powerful to reduce him to im- 
potence, would be powerless alike to goad him into action 
or to act in his stead The Ilevolutionary Committee had 
been planned as a drag on a bad executive, not as a good 
executive to take its place 

(4) Even as a drag, however, the efficiency of the com- 
mittee would have been completely neutralized in either 
of two contingencies if the barons composing it disagieed 
among themselves, or, if the king refused to surrender, 
preferring the appeal to aims The monarch had always 
the alternative of civil war, and the material and moral 
advantage of acting on the defensive lay with him , while 
the committee had to face the risks to which an attacking 
party is invariably exposed Not a single step to restrain 
the king could legally be taken until he had precipitated 
matters by committing a clear act of aggression, and had 
thereafter received formal intimation followed by an interval 
of forty days, during which he might complete his prepara- 
tion for war without fear of interruption 

(5) If the scheme of the barons seems ill-suited to 
meet the needs of the hour of its conception, it was 
fraught with e\en greater dangers to the future develop- 
ment of the English constitution The problem it sought 
to solve was one of no transient or unimportant nature, 
since it was nothing less than the devising of legal 
machinery to prevent the king from abusing the powers en- 
trusted to him The haions sought the best method of turn- 
ing royal promises of leform into laws which succeeding 
kings must obey In attempting this, Magna Carta moved 
along lines which weie ladically wrong, which, if not 
departed from in time, would have rendered any enduring 
progress impossible The statesmanship which, while 
leaving one king on the throne, subjected him to the 
dictation of five-and-twenty over-kings m regard to 
all vital questions of the day, was crude and ill-advised 
It IS true that the party of reform throughout the long 
reign of Henry III clung to the same erroneous solution, 
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although under various modifications on points of detail , 
but thi'j mot witli no success After half a century of 
unrest <i settlement seemed as far distant as before If 
the s<ime ])olicy had been persisted in during Edwaid’s 
leigu the English constitution, as it became known to 
aitei tiges, would never have been evolved The dangers 
and delects of schemes like those of 1215 and of 1258 
are most tie ally seen in contrast with the more tactful 
elicits of Edwaid I towaids a tiue solution, along lines 
leading in due time to complete success 

The tiue policy foi the barons was to use the king’s 
own administiative machinery and the king’s own servants 
to control the king himself The principle was slowly 
established that the soveieigii could perform no single 
act of prerogative eveept through the agency of the pioper 
minister or group of ministers Each function of govern- 
ment became associated with a specihc office or organ 
of the royal household The rights of the official head 
of each department became stereotyped, and his position 
obtained full legal acknowledgment, while very gradually 
the doctrine of ministerial responsibility grew up, com- 
pelling each officer of the Crown to obey not only the 
law of the land, but also the Commune Cone^hum, fast 
changing into the modern Pailiament The expedients 
of an earlier age disappeared as no longer required, 
when the king’s good, faith was secured by means of the 
fiiendly control of his own mmisters, not by the violent 
compulsion of his opponents The credit of starting the 
constitution on its right line of development is in great 
measure due to Edward 1 ^ 

IV JDr Onmst's Oiiiwum Dangerous and even absurd 
as this scheme appears, it has found its apologist Dr 
Dneist accuses English historians of making “very in- 
apptopriate comparisons” between this baronial committee 
and the continental expedients of the same period While 
in most countiios of Europe, each baron airogated the 
right of private war against his sovereign in circumstances 
'Of. swyra, pp 1S9 193 for a sketch of Bdwaid’s policy 
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to be determined by bis own individual judgment, Magna 
Carta conferred rights of rebellion only on the barons 
“in their collective capacity,” and “as rcpiesented by 
definite organs ” ^ The substitution of collective repressive 
measures for the right of private feud undoubtedly marks 
an advance, but rebellion, even when organized, cannot 
be considered a satisfactory constitutional expedient 33r 
Gneist IS scarcely more convincing when he argues that 
English historians and jurists have condemned too un- 
reservedly a scheme which is “so far m harmony with 
the spirit of the feudal state of the Middle Ages as it 
was based upon a mutual relation of feudal protection 
and fealty, that is, upon compact” “The concession by 
agreement,” he continues, “of the rights of distress was 
altogether so entirely consonant with the legal conceptions 
of the Middle Ages that m this way the committee of 
lesistance loses a portion of its apparently revolutionary 
character ” ^ That the Middle Ages approved of revolu- 
tion does not, however, change it into constitutional action , 
while the fact that it was founded upon the feudal con- 
ception of mutual contract may explain it, but does not 
render it more worthy of admiration The whole scheme 
was of course, thoroughly m accord with the public opinion 
of the age, but that merely shows how wide is the gulf 
which separates medieval conceptions from modern ones, 
and how absurd it is to regard the Great Charter, as is 
sometimes done, as anticipating the fundamental principles 
of the English constitution of to-day 

In spite of all apologies, the crudeness of the only 
sanction provided by Magna Carta for its own enforce- 
ment prevents it from ranking as a great monument of 
constructive statesmanship 

V Failure of the Scheme Almost before John^s Magna 
Carta, in its completed form, had been engrossed and 
sealed, the futility of its sanction was recognized Each 
side grew suspicious and demanded new “sanctions,” new 
guarantees not contained in the Charter 
^ Gneiet, English Const , 251 
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(1) Qtm cmtodiet i^sos custodes'^ Magna Carta, assum- 
ing appal ently that peifect trust could be placed in the 
lectitudo and wisdom of the Revolutionary Oonimittee, 
piovided no luachmery for controlling them, no guarantee 
that they would ohseive the Charter without misinter- 
preting its provisions to suit their own selfish interests 
The futility of this complacency was soon manifest One 
tyiant had hi ought distress on the whole nation, and 
now he was to be superseded by five-and-twenty Who was 
to restr«un the new tyiants ^ A second committee was 
nominated partly to assist and partly to control the twenty- 
five Matthew Paris^ descubes it as composed of thirty- 
eight '' Ohs(cutoie^ (t Ol)S( ) vatoi es'' including the Earl 
Marshal, Ilubeit de Burgh, the earls of Aiundel and 
Warenne, and other pi eminent members of the moderate 
paity, not unfiiendly to the king Dr Stubbs dismisses 
tlieir relations to the executors with the remark that they 
** fewoxe to obey the orders of the twenty-hve ” ^ Miss 
Noigate takes what seems to be a bettei view, in em- 
phasizing as the chief reason for their appointment the 
duty of compelling “ both the king and the twenty-five 
to deal justly with one another’'^ The thiity-eight were 
recpiired to constrain the twenty-five, as the twenty-five 
constrained the Ling^ 

(2) Suspictom of the haiond good fa%th Whether the 
appointment of the committee of thirty-eight was due 
paitly to John's influence or was entirely the result of 
mutual jealousies in the ranks of those opposed to him, 
theie IS absolute evidence that the king was distrustful 
of the barons' good faith, and desired on his part some 
** sanction " that they would not again i enounce that 

^Ohm Mu:f , n 605 0 ^Comt Hint , I 583, n 

^J&hn Lmltawi^ 216 

version of the nanativo of Matthew Pans is much fuller than the 
other The first MS merely says, Inti omtm )nramrunt quod obse 
qmrifitur mandate mgititk qmnqiie bmonvm^^ The second gives the 
impor taut addiuon, Omtm tafi ^uravoutd <ogere m opm easet tpsoH xxv 
ImrontH ut recti ficarent tegem Mt ettam coqere ipsum m mutato ammojorte 
nm/(ilrare/,”l£ 606, n 
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allegiance, the renewal of which was the quid 'pw quo 
for which he had granted the Charter Apparently the 
leading barons did renew their oath of fealty and homage 
on 19th June at Eunnymede, but refused to giant a 
formal Charter to that effect, although they had promised 
to give any security John might require, except hostages 
or castles The prelates when appealed to sided with 
the king , they executed a formal declaiation or protest, 
recording the barons' promise and subsequent refusal to 
give effect to it There is no reason to doubt the testimony 
of the prelates , they had been present at all the nego- 
tiations, and it was by their mediation that the terms 
of peace embodied in Magna Carta had been settled 
This was not the only matter on which the bishops found 
it necessary to intervene on the king's behalf The new 
baronial executive and the twelve knights who acted as 
their agents m each county, pushed to unfair lengths the 
authority to reform abuses conferred on them in terms 
of Magna Carta In paiticular, they proceeded virtually 
to abolish the royal forests altogether by abrogating as 
evil customs the procedure on which this branch of the 
Crown's preiogative rested The prelates placed on record 
a formal protest on this head also^ 

(3) StispiGions of John’s good faith If neither the king 
nor the nation at large considered that the Great Charter 
contained sufficient safeguards of Jbheir interests against 
the Committee of Executors, the barons themselves soon 
came to the conclusion that the Committee, in spite of 
all its powers, formed an inadequate sanction against John 
Accordingly they demanded further '' security " The city 
of London was placed in their hands, and the Tower of 
London in the neutral custody of the primate, as pledges 
of John's good faith, until 15th August or longer if 
need were Those terms were reduced to writing in a 
document entitled Conmnho facta inter liege m Anglie 
et ha7ones ejusdom 'ngnif which thus supplied a new 
sanction, or “ form of security," supplementing, it not 

^ The texiis of both Protests are given m the Appendix 
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superseding, that contained in chapter 61 of Magna 
Carta ^ 

(4) Pi ecautions agmmt papal %nt&Tvmt%on The Articles 
of the barons ahord undoubted evidence of its framers’ 
suspicions that John would apply to Rome for absolution 
irom his bargain They showed considerable shrewdness 
in demanding that the English prelates and the papal 
legale should become the king’s sureties that he would 
not procure from the Pope anything to invalidate the 
Ohtirter or dimmish its efhcacy If Pandulf, as the Pope’s 
accredited agent, had actually put his seal to such a 
document, he would have seriously embarrassed his august 
master in supporting John in a course of repudiation 

Two important alterations in the completed Charter 
were effected, however, whether at John’s instance, or at 
that oi Pandulf, or of the English prelates, is matter of 
conjecture No mention was made of Innocent by name, 
the clause being made quite general in its terms John 
merely promised to procure a dispensation ''from no one,” 
while the question of sureties was quietly ignored The 
reason for the omission readily suggests itself, Pandulf 
would naturally object to commit his principal or himself 
to any pledge of the kind The Pope preserved perfect 
fieedom, and the use which he made of this is matter of 
common knowledge^ 

^ See mipra, 51 3 The is given in Appendix hChirteen of tUe 
twenty five executors are mentioned by name as agreeing to this new 
treaty on behalf of themselves and other earls, barons and freeholders 
unnunul Cf R Wondovei,III et mrrem Loridonarum’^) A third 

sanction, or foim of security, appears in the garbled versions of the 
Charter given by R Wondover (III 317) and M Fans (11 60)) the 
eonstables of the four loyal castles of Northampton, Kenilworth, Netting 
ham and Hcarborough, wete to swear to hold these strongholds under 
orders of tlie twenty five executors See M Fans {Ibid ) This clause 
has not been found in any known copy of any issue of Magna Carta 
(jf Mr H B Luard’s preface to the second volume of Matthew Pang> 
pp xxxiii to xxxvi , whore ha discusses the peculiarities of the versions 
given by Wendover and Fans 
mtpra^ F 
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CHAPTER SIXTY-TWO 

Et omnes malas voluntates, mdignaciones, et rancores 
ortos inter nos et homines nostros, clencos et laicos, a 
tempore discordie, plene omnibus remisimus et condona- 
vimus Preterea omnes transgressiones factas occasione 
ejusdem discordie, a Pascha anno regni nostn sextodecimo 
usque ad pacem reformatam, plene remisimus omnibus, 
clencis et laicis, et quantum ad nos pertinet plene 
condonavimus Et insuper fecimus eis fieri litteras 
■cestimoniales patentes domini Stephani Cantuanensis 
archiepiscopi, domini Hennci Dublinensis archiepiscopi, 
et episcoporum predictoium, et magistn Pandulfi, supei 
securitate ista et concessiombus prefatis 

And all the ill-will, hatreds, and bitterness that have arisen 
between us and our men, clei gy and lay, from the date of the 
quarrel, we have completely remitted and pardoned to every- 
one Moreover, all trespasses occasioned by the said quarrel, 
from Easter m the sixteenth year of our reign till the restora 
tion of peace, we have fully remitted to all, both clergy and 
laymen, and completely forgiven, as far as pertains to us 
And, on this head, we have caused to be made out to them 
letters patent of Stephen, archbishop of Canterbury, Henry, 
archbishop of Dublin, the bishojfo aforesaid, and master 
Pandulf, as evidences of this clause of security and of the 
foresaid concessions 


The clauses which follow the foima secm%tat%s aie 
entirely of a formal nature, adding iiotliing to the sub- 
stance of Magna Carta The present chapter, after making 
a well-meant declaration that bygones should be bygones, 
and that perfect peace and goodwill should oveiy where 
prevail — a pious aspiration doomed to speedy disillusion- 
proceeds to authori/o the prelates to issue under tlieir 
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seals certified copies of the terms of the Great Charter 
Such letters were actually issued, and their terms are 
preserved in the Eed Book oi the Exchequer^ 


CHAPTER SIXTY-THREE 

(jjuare volumus et firmiter precipimus quod Anglicana 
ecolesia libera sit et quod homines m regno nostro habeant 
et teneant omnes prefatas libertates, ]ura, et concessiones, 
bene et m pace, libere et quiete, plene et integre sibi et 
hcredibus suis, de nobis et heredibus nostris, in omnibus 
rebus et locis, in perpetuum, sicut predictum est Juratum 
est autem tarn ex parte nostra quam ex parte baronum, 
quod hec omnia supradicta bona fide et sine malo mgenio 
observabuntur Testibus supiadictis et multis aliis Data 
per manum nostram in prato quod vocatur Eonimede, 
mter Windlesoram et Stanes, quinto decimo die Junii, 
anno regni nostri decimo septimo 

Wherefore it is our will, and we firmly enjoin, that the 
English Church be fiee, and that the men m our kingdom 
have and hold all the aforesaid liberties, rights, and con- 
cessions, well and peaceably, freely and quietly, fully and 
wholly, for themselves and their heirs, of us and* our heirs, m 

^ See folio 2 H The text which is reproduced by Bemont, Chartres, p 
^1, nms as follows ** Omnibus Ohiisti ftdelibus ad quos presens scuptum 
pervcnerit, Htephanus Dci giatia Oantuaricnsis archiepiscopus, tocius Anghe 
pnm#is ©t sanct© romane ©cclesic cardmahs, Hcnricus, eadem gratia Bub 
ImensiB archiepiscopus, Willelmus Londonicnsis, Petrus Wintoniensis, 
floscelmus, Batlioiuensis ct (hastoniensis, Hugo Lmcolniensis, Walterus 
Wigoimensis, Willelmus Covcntueusis et J^enedictus Boffensis, divma 
miseracione ©piscopi, et magistor Faudulfus dommi pap© subdiaconus et 
famiharia, salutem in Dommo Hciatis nos inspexxsse cartam quam dominus 
noster Johannes illustns rex Anghe fecit conntibas, barombus et hberis 
hominibus suis Angho d© hbertate sanct© ecclesi© et hbertatibus et liberis 
consuetudmibus suis eisdem ab eo concessis sub hac forma 
[Here follows the text of John’s Magna Caita] 

Et ne hui© foim© pi edict© ahquid possit addi ^©1 ab eadem aliquid 
posMit subtrahi vel minui, huic scupto sigilla nostra apposuimus ” 
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all respects and m all placfes for ever, as is aforesaid An 
oath, moreover, has been taken, as well on our part as on the 
part of the barons, that all these conditions aforesaid shall be 
kept in good taith and without evil intent Given under our 
hand — the above named and many others being witnesses — 
in the meadow which is called Eunnymede, between Windsor 
and Staines, on the fifteenth day of June, in the seventeenth 
year of our leign 


This last of the sixty-three chapters into which Magna 
Carta has been divided for purposes of convenience, not 
by its framers, but by modern commentators, contains 
little that calls for special comment Beginning with a 
repetition of the declarations already made in chapter one 
that the English church should be free (omitting, how- 
ever, any second reference to canonical election) and that 
homines %n regno nostro should have and hold all of the 
aforesaid liberties, rights and concessions, it went on to 
record the fact that both parties had taken oath to 
observe its contents in good faith ^ The magnates named 
in the preamble were thereafter, along with many others 
who were not named, referred to collectively as witnesses 
The Charter concludes with the declaration that it has 
been “given by our hand,’' the place and date being 
specified, so, as to conform to the formalities required in 
legal documents The actual giving by John's hand was 
effected by the impress of his great seal^ 

^Cf supra, 125 

^ There are no signatures to the document The frequent references to 
‘'the signing of the Great Charter” (e g Medley, Ootut Jhst , 127) are thus 
inaccurate, if “signing” is taken in its modern sense of “ su])sciibing,” but 
may perhaps be justihed by a reference to signum in its original meaning of 
“a seal” To imprint a seal was, ^n a sense, “to sign” That Magna 
Carta, m spite of its mention of its own date as 15th June, "Has actually 
sealed on the 19th has already been asserted, supra, 4$ 49 To the proofs 
there adduced should be added the testimony of the Annaln of DumkMe, 
III 43, which report that peace was made between king and barons at 
Runuymede “die Qervasn et Protani ” 
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DOCUMENTS EELATIVE TO, OK TLLUSTKATIVE 
OF JOHN’S MAGNA OAETA 

I TOE CHAETEE OF LIBEETIES OF HENEY 1 1 

( 1100 ) 

Anno mcainatioms dommice M Cl Henncus, films Willelmi 
legis, post obitum fiatns stii Willelmi Dei gratia le^ Anglomm, 
omnibus fidohbus salutem 

1 Sciatis me Dei misencordia et commurn consiho baronum 
totms legm Anglic, ejusdem regem coronatum esse Et, quia 
regnum opprossum erat injustis exactiombus, ego, Dei respectu 
et amore quern eiga vos habeo, sanctam Dei ecclesiam inprimis 
hbcram facio, lia quod nec vendam, nec ad firmam ponam, neo 
mortuo archiepiscopo, sive episcopo, sive abbate, aliquid acci- 
piam de dommico ecclesie vel de homimbus ejus, donee successor 
in earn ingrediatur Et omnes malas consuetudines, quibus 
regnum Anglie injusto opprimebatur, inde aufero, quas malas 
consuetudines ex parte hic pono 

2 Si quis baronum, comitum meorum, sive aliorum qui de me 
tenent, moituus fuerit, -theros suus non redimet* terram suam 
SHUt faaebat tempore fratiis mei, sed justa et legitima releva 
tione relevabib earn Similiter et homines baronum meorum 
justi et legitima lelevatione lelevabunt tenas suas de domims 
sins 

3 Et 81 quis baronum vel alioium hominum meorum ffliam 
suam nuptum tradoie voluorit, sive sororem, sive neptim, sive 
cognatam, mecum inde loquatui , sed neque ego aliquid de suo 
pio liao licentia accipiam, netiuo defendam ei qum earn det, 
excepto SI earn vellet jungcrij mimico meo Et si, mortuo 

^ The text is founded on tliai of the iStafutes of the Realm^ I 1 , but has 
been also collated with the admnable text propaied by M Bdmont, 
1 b, v<bose emendations have been freely used not only for this 
(jhartci, but foi all those 'which follow in this Appendix M B4mont 
gives an exhau8ti\e account of the copies of the lost original of Henry’s 
chaiter 
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barone sive alio bomine meo, filia beres remanserit, illam dabo 
consilio baronum meorum cum terra sua Et si, mortuo viio, 
uxor ejus remanserit et sine liberis fuerit, dotem suam et 
maritationem habebit , et earn non dabo marito, nisi secundum 
velle suum 

4 Si vero uxor cum liberis remanserit, dotem quidem et 
maritationem habebit dum corpus suum legitime seivaveiit, et 
earn non dabo, nisi secundum velle suum, et terie et liberorum 
custos erit sive uxor, sive alms propmquarius qui 3 ustius esse 
debeat Et precipio quod barones mei similiter so contineant 
erga films vel filias et uxores hominum suorum 

5 Monetagmm commune, quod capiebatur pei civitates et 
comitatus, quod non fuit tempore regis Edwardi, hoc no amodo 
sit omnino defendo Si quis captus fuerit, sive monetaiius, sive 
alius, cum falsa moneta, justicia recta inde fiat 

6 Omnia placita et omnia debita que fratn meo debebantui 
condono, exceptis lectis firmis meis, et exceptis illis que pacta 
erant pro aliorum hereditatibus, vel pro eis rebus que justius 
aliis contingebant Et si quis pro hereditate sua aliquid pepi- 
gerat, illud condono, et omnes relevationes que pro rectis 
heredxtatibus pacte fuerant 

7 Et SI qms baronum vel hominum meorum infirmabitur, 
smut ipse dabit vel dare disponet pecumam suam, ita datam 
esse concede, quod si ipse, preventus armis vel infiimitate, 
pecumam suam non dedeiit val dare disposuerit, uxor sua, 
sive liberi, aut parentes, et legitimi homines ejus, earn pro anima 
ejus dividant, sicut eis melius visum fuerit 

8 Si quis baronum vel hominum meorum fonsfecerit, non 
dabit vadium in misericordia pecunie, smut faciebat tempore 
patris mei vel fratris mei , sed, secundum modum forisfacti, 
ita emendabit smut emendasset retro a tempore patris mei, 
in tempore a^iorum antecessorum meorum Quod si perfidie 
vel sceleris convictus fuerit, sicut justum fuerit sic emendet 

9 Murdra etiam, retro ab ilia die qua in regem coronatus fui, 
omnia condono , et ea que amodo facta fuennt, juste emendentur 
secundum lagam regis Edwardi 

10 Forestas, omni consensu baronum meorum, in manu mea 
retinui sicut pater meus eas habuit 

11 Militibus qui per loricas terras suas defendunt, terras 
dominicarum carrucarum suarum quiotas ab omnibus gildis ct 
omni opere proprio dono meo cormtdo, ut, smut tarn magno 
allevamine alleviati sunt, ita se'equis et ainus bone mstumnt 
ad servitium meum et ad defcnsionem regni mci 

12 Pacem firmam in toto regno meo pono ct tonen amodo 
piecipio 

13 Lagam Edwardi regis vobis reddo cum illis emendation- 
ibus quibus pater meus earn emendavit consilio baronum suorum 
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14 Si qms aliquid de lebus meis vel de rebus alicujus posfc 
obi turn Willelmi regis fratris mei cepit, totixm cito sine emen- 
dationc leddatur^ ot si qms mde ahqmd letinuerit, ille super 
quern mventum luerit rmchi gravitoi emendabit 

Testilms Mcmncio Lundonio episcopo, et Gundulfo episcopo, 
et Willelmo clccto episcopo, ot Heniico comite, ot Simone 
comite, et Walrcro (xiftaido, ot Eodberto de Monfort, et Rogero 
Bigoto, et lEuiiico do Portu, apud Londoniam, quando fui 
coionatus 

II THE SECOND OR OXFORD CHARTER OF STEPHEN ^ 

(1136) 

Ego Stephanus Dei gratia, assensu cleri et populi m regem 
Anglie electus, et a Willelmo Cantuariensi archiepiscopo et 
sancte Romano ecclesie legato consecratus, et ab Innocentio 
sancte romano sedis pontifice postmodum confirmatus, respectu 
et amore Dei sanctam eccle&iam libeiam esse conccdo, et debitam 
revel entiam ilh confirmo RicM me in ecclesia vel lebus 
ecclesiasticis simoniace acturum vel permissurum esse promitto 
Ecclesiastical urn personal um ot omnium clericorum et rcrum 
aorum justiciara et potestatem et distnbutionem honorum 
ecclesiasticoium m manu episcoporum esse perhibeo et con- 
bimo Dignitates ecclesiarum prmlegiis oarum confirmatas et 
oonsuetudincs earum antic^uo tenore babitas inviolate mancre 
sUtuo et concedo Omnes ecclesiarum possessiones et tenuras, 
quas die ilia habuerunt qua Willclmus rex avus meus fmt vivus 
et moituus, sine omni calumpniantium reclamatione, eis liberas 
et absolutas esse concedo Si quid vero de babitis vel possessis 
ante mortem e 3 usdem rcgis quibus modo careat, ecclesia demceps 
repeticnt, indulgentie et dispensation! mee vel restituendum 
vel discutiendum resei'vx) Quecunque vero post ’mortem ipsius 
legis liberalitate rogum vel largitione prmcipum, oblatione vel 
comparatione, vel qualibet transmutatione bdelium eis collata 
sunt, confirmo Pacom et justiciam me in omnibus facturum 
et pio posse meo consorvaturum eis promitto 

Jbniestas quas Willelmus avus meus et Willelmus avunculus 
meus instituerunt et habuerunt mihi reservo Ceteias omnes 
(|uas rex Henncus superaddidit, ecclesns ot regno quietas reddo 
et concedo 

1 The text is founded on that o1 the Sitatvtm of the Mecdm^ I ^ Of 
Ihknont, Ghmtm^ 8 10, who discusses the various editions Mr R Lane 
Poole has noted the variants of an original of the Charter preserved m 
the nunmnent room of Halishu^ Cathedral , see Meport on Manveaipts 
%n Vanow CoUedtotm^ I 184 6 (Historical Manuscripts Commission, 1901) 
Two of those variants have bet n here adopted (a) reqem Anghe^^ for 
** ngem Anglorum ” and (b) poHimodam ” added after ^^pont%fice ** 
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Si quis episcopus vel abbas vel aha ecclesiastica persona ante 
mortem suam rationabiliter sua distribuent vel distiibuenda 
statueiit, firmum manere concede Si vero morte preoccnpatiis 
fiierit, pro salute anime ejus, ecclesie consilio, eadem bat distri 
butio Diim vero sedes propriis pastoribus vacue fuerint, ipsas 
et earum possessiones omnes in manu et custodia clericorum 
vel proborum bominum ejusdem ecclesie committam, donee 
pastor canonice substituatur 

Omnes exactiones et injusticias et meschoningas sive per \ice- 
comites vel per alios quoslibet male inductas lunditus exstiipo 
Bonas leges et antiquas et justas consuetudines in muidiis et 
placitis et aliis causis observabo et observari precipio et constituo 
Hec omnia concedo et confirmo, salva regia et ]usta dignitate 
mea 

Testibus Willelmo Cantuanensi arcbiepiscopo, et Hugone 
Eothomagensi arcbiepiscopo, et Henrico Wintoniensi episcopo, 
et Kogero Saresberiensi episcopo, et Alexandro Lincolniensi 
episcopo, et Nigello Eliensi episcopo, et Evrardo Norwicensi 
episcopo, et Simone Wigorniensi episcopo, et Bernardo episcopo 
de S Davide, et Audoeno Ebroicensi episcopo, et Eicardo 
Abrmcensi episcopo, et Eoberto Herefordiensi episcopo, et 
Johanne Eovecestriensi episcopo, et Athelulfo Carlolensi epis 
copo, et Eogero cancellario, et Henrico nepote Eegis, et Eobeito 
comite Grloecestrie, et Willelmo comite de Warenna, et Ean- 
nulfo comite Cestrie, et Eoberto comite de Warewic , et Eobeito 
de Ver, et Milone de Gloeestria, et Brientio filio Comitis, et 
Eoberto de Oilly conestabulis, et Willelmo Martello, et Hugone 
Bigot, et Hunfredo de Buburi, et Simone de Belcamp dapimns, 
et Willelmo de Albiniaco, et Eudone Martello pincernis, et 
Eoberto de Ferreriis, et Willelmo Pevrello de Notingeham, 
et Simone de Saintliz, et Willelmo de Albamarla, et Pagano 
filio Johannis, pt Hamone de Sancto Cl^o, et liberto de Laceio 
Apud Oxeneford Anno ab mcarnatione Domini M G XXXVI , 
set regni mei primo 

III OHARTEE OF HENEY II ^ 

(circa 1154) 

Henricus Dei gracia rex anglie, dux Normannie et Aquitaine, 
et comes Andegavie, omnibus comitibus, baiombus et klelihus 
suis Francis et Anglicis, salutem*' Sciatis me, ad honoiem Dm 
et sancte Ecclesie, et pro communi omendacione tomns legni 
mei, concessisse et reddidisso et presenti caita inea confinnanso 

^The text is taken from that given m of the I 4, 

which IS founded on a copy of the ougmal picscne^l in the ikitish 
Museum (Cotton, Claudius 1) II ^ folio 107) Ci B4mont, Charting 12 14 
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Deo ot sancte ecclesie et omnibus comitibus et baronibus et 
omnibus hominibus mois omnes concessiones ot donaciones et 
libeiUtes et liboras consuetudines, quas rex Henricus avus 
mens eis dedit ot concessit Similiter eciam omnes malas 
consuetudines, quas ipse dolovit et remisit, ego remitto et deleri 
concedo pio me et hoiedibus meis Quare volo et firmiter 
piocipxo quod sancU ecclesia et omnes comites et barones et 
omnes mei homines omnes illas consuetudines et donaciones et 
libcitates et liberas consuetudines haboant et teneant libere 
et quiete, bene et in pace et integre, de me et heredibus 
meis, sdu et heiedibus sms, adeo Iibero et quiete et plenane 
in omnibus, si cut rex Heniicus avus meus eis dedit et con- 
cessit, et caita sua confiimavit Teste Kicardo de Luci apud 
Westmonasteuum 


IV THE SO-CALLED ‘‘UNKNOWN CHARTER OF 
LIBERTIES ” OF JOHN 1 

(which may, 1>Ii.RHA1>S, be identified with the 
SOHEDHLI f OF 27tH APRIL, 1215) 

1 Concedit Rex Johannes quod non capiet hominem 
abs(jue judicio, neo aliquid accipiet pio justitia, nec injustitiam 
faciet 

2 Et SI contmgat quod meus baro vel homo meus 
moriatur et haeres suus sit in aetate, terram suam debeo ei 
leddere per rectum releveium absque magis capiendi 

3 Et SI ita sit quod haeies sit infia aetatem, debeo iii]®*' 
militibus de legalionbus feodi terram bajulare m custodia, et 
illi cum meo famulo debent mihi leddere exitus teriae sme 
\enditione nemorum et sine redemptions hominum et sine 
dostructione paici et vwani, et tunc quando rile haeies erit 
in aetate terram ei reddam quietam 

4* Si foemina sit haeres tenae, debeo earn maritare, con 
silio generis sui, ita non sit dispaiagiata Et si una vice earn 
dodcro, amplius earn daie non possum, sod se maiitabit ad 
libitum suum, sed non mimicis meis 

^ Hm pp 202 5 and Index The text m founded upon that pub 

lished by Mr I H Hound in the Enf/k'ih Ih^toncal Meview, VIII 288, 
but effect has been given to most of the emendations suggested by Mr 
Hubert Hall and Mr W Protbeio Ot Ibid, IX 117 and 32b The 
copy mthe Fruich Ak hives follows, on the same paicbment, a copy of the 
duwtcr of Liberties of Henry T fiom which it is sepuated by the following 
woidtt (indicating the natiue of both documents, the one that had gone 
before and the other that was to follow) “ Hec cat Oaita Regis Henuci 
per quam barones queiunt libertatos et hec oonseqiientia concedit Hex 
Johannes ” Then follow twelve clauses which aic heie numbered for con 
veuicnee of xcference, although no numbers ax>pear in the copy 
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5 Si contingat quod baro aut homo meus moriatur, concedo 
ut pecunia sua dividatur sicut ipse diviserit^ et si prae 
occupatus fuent aut at mis aut infirmitate improvisa, uxor 
ejus, aut liben, aut parentes et amici propinquioios pro e]us 
amma dividant 

6 Et uxor ejus non abibit de hospitio infra XL dies ot 
donee dotem suani decenter habuerit, et maritagium habebit 

7 Adhuc hommibus meis concedo ne eant in exoroitu extra 
Angliam nisi in Normanniam ct in Britanniam et hoc 
decenter j quod si aliquis debet mde servitium decern militum, 
consilio baronum meorum alleviabitur 

8 Et SI scutagium evenerit in terra, una marca argenti 
capietur de feodi militis , et si gravamen exercitus oontigerit, 
amplius caperetur consilio baronum regni 

9 Adhuc concedo ut omnes forestas quas pater meus et 
frater meus et ego afforestaverimus, deafforesto 

10 Adhuc concedo ut milites qui in antiqms forestis meis 
suum nemus habent, habeant nemus amodo ad herbergagia 
sua et ad ardendum, et habeant foresterium suum, et ego 
tantum modo unum qui servet pecudes meas 

11 Et SI aliquis hominum meorum moriatur qui Judaeis 
debeat, debitum non usurabit quamdiu haeres ejus sit infra 
aetatem 

12 Et concedo ne homo perdat pro pecude vitam neque 
membra 


V THE AETICLES OF THE BAEONS i 
(1215 ) 

Ista sunt Capitula gue Barones ^ekmt et dominus Bex concedit 

1 Post decdssum antecessorum heredcs plene etatis habebunt 
hereditatem suam per antiquum relevium exprimendum in car ta 

2 Heredes qui infra etatem sunt et fuerint in custodia, cum 
ad etatem pervenerint, habebunt hereditatem suam sme relevio 
et fine 

3 Gustos terre heredis capiet rationabiles exitus, consuotu- 
dines, et servitia, sine destructione et vasto hominum et leinm 
suarum, et si custos tone fecent desti uotionem et vastum, 
amittat custodiam, et custos sustentabit domes, paicos, vivaiia, 
stagna, molendma et cetera ad'-terram illam pertuicntia, de 
exitibus terre ejusdem, et ut heiedes ita mantentur no dispaia 
gentur et per consilium propinquoi um de consangmnitato sua 

^The text is taken from that of the ^^tatutenof the /iVa/m, I 7 H, whidi 
IS founded on the original in the Bntish Museum hcc mtpm^ 200 202 
Cf B(Smont, Ohartes^ 15 23 
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4 Ne vidua det aliquid pio doto sua, vel maritagio, post deces- 
sum mariti sui, sod maneat in dome sua per xl dies post mortem 
ipsius, ot mfta terminum ilium assignetur ei doS;, et mantagium 
statim habeat et horeditatem suam 

5 vel balhvus non saisiet teiram aliqimm pro debito clum 
catalla (lol)itons suihciunt, nec plegii debitoiis distringantur, 
dnm capilalis debitor sufhcit ad solutionem, si vero capitalis 
de])itor defecent m solutione, si plegii voluerint, habeant terras 
debitons, donee debitum illud peisolvatur plene, msi capitalis 
dcbitoi monstraio potent sc esse inde quietum erga plegios 

6 Rex non conccdct alicui baioni quod capiat auxilium de 
liberis homimbus sms, msi ad corpus suum redimendum, et ad 
faciendum pnmogenitum filium suum militem, et ad primo 
genitam fili<im suam semel maritandam, et hoc faciet per rationa- 
Inlc auxilium 

7 Ne aliquis majus seivitium faciat de feodo militis quam 
Hide debetur 

8 Ut communia placita non sequantui curiam domini regis, 
sed assignentur in aliquo certo loco , et ut recognitiones capiantur 
in oisdem comitatibus, m hunc modiim ut rex mittat duos 
justiciaros per ini^’^ vices in anno, qui cum iiii'”' militibus 
cjusdem eomitatus elcctis per comitatum, capiant assisas de nova 
dissaisina, moxte antecessoris, et ultima presentatione, nec aliquis 
ob hoc sit summonitus nisi juratores et due partes 

9 Ut liber homo ameroietur pro parvo delicto secundum 
modum delicti, et, pro magno delicto, secundum magnitudinem, 
delicti, salvo contmemento suo, villanus ctiam eodem modo 
amercietur, salvo waynagio suo , et mercator eodem modo, salva 
nuicandisa, pei sacramentum proborum hommum de visneto 

10 Ut cleiicus amercietur do laico feodo suo secundum 
modum aliorum predictorum, et non secundum benehcium 
ecclesiasticum 

11 Ne aliqua villa'* amercietur pro pontibus faciendis ad 
iipanas, nisi ubi de jure antiquitus esse solebant 

13 Ut mensura vini, bladi, et latitudmes pannorum et rerum 
aliarum, omendetur , et ita de pondenbus 

13 Ut assise de nova dissaisina et de morte antecessoris 
abbrevientur , et similiter de aliis assisis 

14 Ut nullus vicecomes intiomittat se do placitis ad coronam 
pertinentibus sme coionatonbus, et ut eomitatus et hundrodi 
Sint ad anticpias firmas absque nullo mcremento, exceptis 
domimcis manorns regis 

If) Hi aliquis tonens de rege moiiatur, licebit vicecomiti vel 
all! balbvo regis seisire et imbreviaie catallum ipsius per visum 
legalium hommum, ita tamen quod nichil indc amoveatur, donee 
plemus semtur si debeat aliquod liquidum debitum domino regi, 
et tunc debitum regis persolvatur, residuum voro relmquatur 
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executoribus ad faciendum testamentum defuncti, et si mchil 
regi debetur, omnia catalla cedant defuiicto 

16 Si aliquis liber homo intestatus decesseiit, bona sua per 
manum proximorum paientum suoium et amicorum et per visum 
ecclesie distnbuantui 

17 Ne vidue distrmgantur ad se maritandum, dum volueimt 
sme marito vivere, ita tamen quod secuiitatem facient quod non 
maritabunt se sine assensu regis, si de rege teneant, vel domi- 
norum suorum de quibus tenent 

18 Ne constabularius vel alius ballivus capiat blada vel aha 
catalla, nisi statim denarios inde reddat, nisi respectum habeie 
possit de voluntate venditoris 

19 Ne constabularius possit distrmgere aliquem militem ad 
dandum denarios pro custodia castri, si voluerit facere custodiam 
illam in propria persona vel per ahum probum hominem, si ipse 
earn facere non possit per rationabilem causam , et si rex eum 
duxerit in exercitum, sit quietus de custodia secundum quanti 
tatem tempons 

20 Ne vicecomes, vel ballivus regis, vel aliquis alius, capiat 
equos vel carettas alicujus liberi hominis pro cariagio faciendo, 
nisi ex voluntate ipsius 

21 Ne rex vel ballivus suus capiat alienum boscum ad castra 
vel ad alia agenda sua, nisi per voluntatem ipsius cujus boscus 
ille fuerit 

22 Ne rex ten eat terram eorum qui fuermt convicti de 
feloma, nisi per unum annum et unum diem, sed tunc reddatur 
domino feodi 

23 Ut omnes kidelli de cetero penitus deponantur de Tamisia 
et Medeweye et per totam Angliam 

24 Ne breve quod vocatur “ Precipe ” de cetero fiat alicui de 
aliquo tenemento unde liber homo amittat curiam suam 

25 Si quis fuerit disseisitus vel prolongatus per regem sine 
juditio de terns, libertatibus, et 3 ure su5, statim ei lestituatui , 
et SI contentio super hoc orta fuerit, tunc inde disponatur pei 
juditium XXV baronum, et ut illi qui fuermt dissaisiti pci 
patrem vel fratrem regis, rectum habeant sine dilationo pei 
juditium parium suorum m curia regis efc si rex dobeat habcie 
terminum aliorum cruce signatorum, tunc archicpiscopus et 
episcopi faciant inde juditium ad ceitum diem, appellationo 
remota 

26 Ne aliquid detui pio biovi iiKiuisitioms do vita 
membns, sed libere concodatur sihe pretio et non ncgotui 

27 Si aliquis tenet do roge per feodi firmam, poi Bokagmm, 
vel pel burgagium, et do alio per seivitmra militw, dominus 
I ex non habebit custodiam militum de feodo al tonus, oaasione 
burgagii vel sokagii, nec debot habeie custodiam Inugagu, 
sokagii, vel feodi fume, et quod libei homo non amittat militmm 
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suam occasione parvarum sergantisarum, sicuti de illis qui 
tcnent aliquod tenementum reddendo inde cuttellos vel sagittas 
vcl liujnsmodi 

28 No alKjuxb ballivus possit ponere aliquein ad legom simplici 
locpioLi «iu i snio testibus Melibus 

J9 No corpus libcii homims capiatur, nec imprisonetur, nec 
dissaisietur, noc utlagotui, noc exuletur, nec aliquo modo destiua 
tur, noc icx eat vcl mittat super eum vi, msi per juditium panum 
suorum vcl per legem tone 

30 No JUS voridatur vel differiatur vel vetitum sit 

31 Quod mercatoies hibeanl salvum ire et venire ad emen- 
dum vel vondondum, sme omnibus malis toltis, per antiquas 
et lectas consuotuduies 

U Ne scutagium vel auxilium ponatur m regno, msi per 
conunune consilium regni, nisi ad corpus legis redimendum, 
et pnmogenitum blium suum militem faciendum, et filiam suam 
piimogenitam bcmcl maritandam , et ad hoc hat rationabile 
auxilium Simiii modo hat de taillagiis et auxiliis de civitate 
Londonie, et do ahis civitatibus que inde habent libertates, et ut 
civitas Londonie plena baheat antiquas libertates et liberas con- 
feiietudines suas, tarn per aquas, quam per terras 

33 Ut liceat unicuique oxiie de regno et redire, salva hde 
dommi regis, msi tempore weire per aliquod breve tempus prop 
ter communem utilitatem regni 

34 Si quis mutuo aliquid acceperit a Judeis plus vel minus, 
et moriatur antequam debitum illud solvatur, debitum non 
usuiabit quamdm heies fuerit infra etatem, de quocumque teneat, 
et si debitum illud incident in manum legis, rex non capiet nisi 
catallum quod continetur in carta 

35 Si quis moriatur et debitum debeat Judeis, uxox ejus 
habeat dotem suam , et si liben remansennt, provideantur eis 
necessaria secundum tenementum, et de residue splvatur debitum 
salvo servitio dominoium , simili modo hat de alus debitis , et ut 
custos ter re reddat heredi, cum ad plenam etatem pervenerit, 
ten am suam instauratam secundum quod rationabiliter potent 
sustineie de exitibus tene ejusdem de carucis et wamnagiis 

36 Si quis tenuent de aliqua eskaeta, siciit de honore Walinge 
ford, Notmgoham, Bonome, et Lankastne, et de aliis eskaetis 
que sunt in manu regis et sunt baronie, et obient, heres ojus 
non dabit ahud relevium, vel faciet regi almd servitmm quam 
faceret baioni, et ut rex oodem modo earn teneat quo bare 
earn tenuit 

37 Ut hues qui facti sunt pro dotibus, mantagns, heredi 
tatibus, et amerciamentis, injuste et contra legem terre, omnino 
condonentur, vel hat inde per juditmm, xxv baionum, vel per 
juditium majons partis eorumdem, una cum archiepiscopo et 
alus quos secum vocaie voluont ita quod, si aliquis vel aliqui de 
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XXV fuennt in simili querela, amoveantur et aln loco illorum per 
residues de xxv substituantur 

38 Quod obsides et carte reddantur, quae liberate fueiinit 
regi in secuntatem 

39 XJt illi qui fuennt extra forestam non veniant coiam 
justiciariis de foresta per communes summonitiones, nibi suit m 
placito vel plegii fuennt, et ut prave consuetudmos de forestis 
et de forestariis, et warenniis, et vicecomitibus, et ri\aiiis, enien 
dentur per xii milites de quolibet comitatu, qui debent eligi per 
probos homines ejusdem comitatus 

40 Ut rex amoveat penitus de balliva parent es et to tarn 
sequelam Gerardi de Atyes, quod de cetero balliam non habeant, 
scilicet Engelardum, Andream, Petrum, et G}/onem do Cancellis, 
Gyonem de Cygony, Matheum de Martiny, et fiatres e]us, et 
Galfridum nepotem e]us et Philippum Mark 

41 Et ut lex amoveat alienigenas, milites, stipendiaiios, balls 
tarios, et ruttarios, et servientes qui venmnt cum equis et armis 
ad nocumentum regni 

42 Ut rex faciat justiciaries, constabularios, vicecomxtes, et 
ballivos, de talibus qui sciant legem terie et earn bene velint 
observare 

43 Ut barones qui fundaverunt abbatias, unde habent caitas 
regum vel antiquam tenuram, habeant custodiam earum cum 
vacavennt 

44 Si rex Walenses dissaisient vel elongaveiit do terns vel 
libertatibus, vel de rebus aliis in Anglia vel in Wallia, eis statim 
sine placito reddantur, et si fuennt dissaisiti vel elongati de 
tenementis sms Anglie per patrem vel Iratrem regis sine juditio 
parium suorum, rex eis sine dilatione justiciam exhibebit, eo 
modo quo exhibet Anglicis justiciam de tenementis suis Anglie 
secundum legem Anglie, et de tenementis Wallie secundum 
legem Wallie, et de tenementis Marchie secundum legem 
Maichie , idem facient Walenses regi et suis 

45 Ut rex reddat filium Lewelini et pre“\nisi aliter esse 

terea omnes obsides de Wallia, et cartas que debeat per caitas 
ei liberate fuerunt in secuntatem pacis quas rex habet pei 

46 Ut rex faciat regi Scottorum de obsi 
dibus roddendis, et de libertatibus suis, et 
jure suo, secundum formam quam facit baroni 
bus Anglic 

47 Et omnes foresto quo sunt aforestato per logcm tompoie 
suo doafloiostontur, et ita fiat do fipanis que pei ipsum icgein 
sunt in (lefonso 

48 Omnes autom istas corisuotudines et Iibeitatos quas ie\ 
concessit regno tenondas quantum ad so pertinet oiga huos, 
omnes do logno tarn clouci quam laid obsoivalmnt cpiantum ad 
so pertinet eiga sues 


huditmm aiclu 
episcopi et aho 
rum quos secum 
vocate ’voluent 
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[Here, there occurs a blank space in the original ] 

49 Hec est forma securitatis ad observandum pacem et liber- 
tates inter legem ot regnum Barones eligent xxv baiones de 
icgno quos voluormt, qm debent pro totis viiibus sms observare, 
tencie ot iacero observaii, pacem et libertates quas dommus rex 
eis concessit et carta sua conhrmavit, ita videlicet quod si rex, 
vcl justiGianus, vel ballivi regis, vel aliqms de ministris suis, in 
alniuo eiga aliquem deliqueiit, vel aliquem articulorum pacis aut 
sccuntatis transgiessus lueiit, et delictum ostensum iuerit 1111“*' 
baronibus de piaedictis xxv baiombus, illi inf'^ barones acce 
dent ad dominum regem, vel ad justiciarmm suum, si rex fuerit 
extra regnum , proponentes ei excessum, potent ut excessum 
ilium sine dilatione faciat emendari, et si rex vel justiciarius 
ejus illud non omendaverit, si lex fuerit extra regnum, infra 
rationabile tempus deteimmandum in carta, predicti 1111“’' re- 
feient causam illam ad residues de illis xxv baronibus, et illi 
xxv cum communa totius teire distimgent et giavabunt regem 
modis omnibus quibus potexunt, scilicet per captionemeastiorum, 
ten arum, possessionum, et aliis modis quibus potcrunt, donee 
fuerit emendatum secundum arbitrmm corum, salva persona 
domini regis et regine et liberoium suorum, et cum fuent emen- 
datum, intendant domino rogi sicut prius Et quicumque 
voluerit do teira jurabit se ad predicta exequenda pariturum man- 
datis predictorum xxv baronum, et gravaturum regem pro posse 
suo cum ipsis , et rex pubblice et libere dabit licentiam jurandi 
cuilibet qui juiare voluent, et nulli umquam jurare piohibebit 
Omnes autem illos de terra qui sponte sua et per se noluerint 
juraio xxv baronibus de distiingendo et gravando regem cum 
CIS, rex faciet juiare oosdem de mandate suo sicut piedictum 
est Item si aliquis de prcdictis xxv baiombus decessent, vel a 
tei ra recessorit, vel aliquo modo alio impeditus fuent quominus 
ista piedicta posfeint exe^ui, qui residm fuerint da xxv eligent 
ahum loco ipsius pro arbitno suo, qui simili modo erit juratus 
quo et ceten In omnibus autem quo istis xxv baronibus com- 
mittiintm exequenda, si forte ipsi xxv presentes fuerint et mtei 
se super re aliqua discordavermt, vel aliqui ex 01s vocati nolint 
vel neciueant interesse, ratum habobitur et firmum quod major 
pais ex CIS provident vel precoporit, ac si omnes xxv in hoc 
conseiifoissont , et piedicti xxv jurabunt quod omnia antedicta 
fidehter observabunt ot pro toto posse suo laciont observan 
Fiotoieaiox faciet cos secures pot cartas lirchiepiscopi et opis- 
coporum et magistri Panduhi,"’quod nichil impetnibit a domino 
papa per <piod ahcpia istaium convcntionum revocotin vel 
minuatur, et, si aliqmd tale impotia\cnt, reputetiu nntum et 
mane et numquam eo utatui 
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VI WRITS SUPPLEMENTARY OP JOHN’S GREAT 
CHARTER 

(1) Wnt to Stephen Ilarengod, dated 2hd June, 1215, amoufic 
%ng that terms had been ai ranged ^ 

Rex Stephano Harengod etc, Sciatis quod firma pax facta 
est per Dei gratiam mtei nos et barones nostios die Venous 
proximo post festum Sancte Trmitatis apud Runomed , prope 
Stanes, ita quod eorum homagia eodem die ibidem ccpimus 
Unde vobis mandamus fir miter precipientes quod sicut nos et 
bonorem nostrum diligitis et pacem regni nostri, no ulteims 
turbetui, quod nullum malum do ceteio faciatis batouibus 
nostris vel aliis, vel fieri permittatis, occasione discordie piius 
orte inter nos et eos Mandamus etiam vobis quod de firnbus et 
tensenis nobis factis occasione illius discordie, si quid superest, 
reddendum, nicbil capiatis Et si quid post ilium diem 
Veneris cepistis, illud statim reddatis Et corpora pnsonum 
et obsidum captorum et detentorum occasione liujus guerre, vel 
finium vel tenseriarum predictarum, sine dilatione deliberetis 
Hec omnia predicta, sicut corpus vestrum diligitis, faciatis 
Et in bujus etc , nobis mittimus Teste meipso apud Runemed , 
xxiij die Junii anno regni nostri xvij 

(2) Wnt to Hugh de Bom, dated ^Zrd June, 1215, ordenng dis- 
bandment of meieenanes ^ 

Rex Hugoni de Bova, salutem Mandamus vobis quod in 
fide qua nobis tenemini non retineatis aliquem de militibus 
vel servientibus qui fuerunt apud Dover, sed in patriam 
suam in pace sine dilatione ire faciatis Et in bujus, etc 
Teste meipso apud Rummed xxiij die Junii anno regni nostri 

XV 13 “® r 

(3) Writs issued to the sheriffs of counties on IMh June, 1215^ 

Rex vicecomiti, forestariis warennariis, custodibus npan- 
arum et omnibus bailiivis suis in eodem comitatu, salutem 

^ The text follows that of Kew Rymer, I 19^, but has been collated with 
Rot Pat , I 143 (17 John m 23) and two coriections made This writ is 
here given as a specimen of many despatched during the wf t k following 
the truce at Runnymede, intimating that peace had bun made, imd in 
structing release of hostages, etc Inrs wnt is rcf( rrod to snpia 48 n and 
49 n where its date is discussed 

^ See supi a, p 522 The text is given in Heto Rymer, 1 1 and in Mot 
Pat , I 144 (17 John m 21) 

•^Sec Hupra, pp 50 51, 512 3 and 552 The text is taken from Mot Pat , 

I 180 (17 John m 21, d ) It will bo found also in Mm Mmmr, I 134, 
and m Stubbs Sd Chart , 306 7 
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Sciatis pacem firmam esse reformatam per Dei gratiam 
inter nos et barones et liberos homines legni nostri, sicixt 
audire potoritis et vidoie per cartam nostiam quam inde 
fien focimus, quam etiam logi publice precepimus per totam 
bailliam vestram ot fiimitci tenen, volcntes ot districte pre- 
cipientes (piod tu vicecomes omnes de baillia tua secundum 
fomiam ciitc piodicte ]umie facias xxv baionibiis de qmbus 
montio fit in caita piedicta, ad mandatum eorundem vel majoris 
paitis eorum, coram ipsis vel illis quos ad hoc atornaverint 
poi litter as suas patentes, et ad diem et locum quos ad hoc 
faciendum prefixoiint predicti barones vel atornati ab eis ad 
boc Volumus etiam ot precipimus quod xii milites de comitatu 
tuo, qui cligentur de ipso comitatu in primo comitatu qui tenebitur 
post susceptionem litterariim istaium in partibus tins, jurent de 
inquirendis pravis consuctudmibus tarn de vicecomitibus quam 
eorum ministris, forest is, forestaiiis, warennis et warennariis, 
iipanis et exrum custodibus, et eis delendis, sicut in ipsa 
caita continetui Vos igitur omnes sicut nos et honorem 
nostrum diligitis, et pacem regni nostn, omnia in carta 
contenta mviolabiliter obseivetis et ab omnibus observan 
faciatis, ne pro defoctu vcstri, aut per excessum vestrum, 
pacem regrn nostri, quod Deus avertat, iterum turban eontin- 
gat Et tu, vicecomes, pacem nostram per totam bailliam 
tu<im daman facias et firmiter tenen precipias Et in hu]us, 
etc vobis mittimus Teste me ipso apud Rummede, xix die 
Junn, anno regni nostn xvij”®^ 

(4) JF7zfs thwd to the ^hetijf^ of (omihes on 27th June, 1215^ 

Rex vicecomiti Warewic et duodecim militibus electis in 
eodcm comitatu ad mqunendum et delendum piavas con- 
suotudmes de vicecoi^itibus et eorum minis tris forestis et 
forestarns warennis et warennariis npaiiis et earum custodibus 
salutem Mandamus vobis quod statim et sine dilatione sais- 
latis in manum nostram terras et tenementa et catalla omnium 
illorum de comitatu Warewic qui 3urare contradixennt viginti 
quinque barombus secundum formam contentam in carta nostra 
<le IiSortatibus vel eis quos ad hoc atornaverint Et si jurar© 
noluonnt statim post quindecim dies completes preterquam 
tor re ot tenementa et catalla eorum m manu nostra saisita 
saisita fuerint, omma catalla sua vendi faciatis et denanos inde 
pieccptos salvo custodiatis, Seputandos subsidio terra sancte 
Terras autom et tenementa eorum in manu nostra teneatis, 
quousque juravarmt Et hoc pro visum est per judicium 

p 553 The text is given, by Nm Mymer, I 134, and m 
Eot Pat , I 134 (17 John, m 21) A Trench version appears in D’Achery, 
Spmlegmm, XII 573, and in B^mont, Ohartes, xxiv n 
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domim Cantuar archiepiscopi et baronum rogni nostri Et lu 
hujus etc Teste meipso, apud Winton xxvij die Jumi <inuo 
regxii nostri xvi]'"'* 

Idem mandatum est ommhus oiomniHihm Angke 
(5) OonvenUo facta inter Begem A^fghe et bmonu^ egmlem ^egm^ 

Hec est conventio facta inter dominum Johannem legom 
Anglie, ex una parte, et Eobertum filium Walter 1, niaiescallimi 
exercitus Dei et sancte ecclesie in Anglia, et Eicardum comiteni 
de Clare, Gauiridum comitem Essex et Glouc , Eogertim 
Bigot comitem Northfolc et Suthfolc , Saber um comitem 
Wmt, Eobertum comitem Oxon, Henncum comitem Here 
ford, et barones subsciiptos, scilicet Willielmum Maiiscallum 
juniorem, Eustacbium de Vesey, Willielmum de Mobiay, 
Jobannem filium Eoberti, Eogerumde Monte Begonis, Willielmum 
de Lanvalay, et alios comites et barones et liberos bomines totius 
regni, ex altera parte, videlicet quod ipsi comites et barones et alii 
prescripti tenebunt civitatem London de baillio domim regis, salvis 
interim domino regi firmis redditibus et clans debitis suis, usque 
ad assumptionem beate Mane anno regni ipsius regis xvii'*"" et 
dommus Cant tenebit similiter de baillio domim regis turiim 
London usque ad predictum terminum, salvis civitati London 
libertatibus suis et liberis consuetudinibus suis, et salvo cuilibet 
jure suo in custodia turns London , et ita quod interim non ponat 
dommus rex mumtionem vel vires al as in civitatc predicta 
vel in turn London Eiant etiam infra predictum terminum 
sacramenta per totam Angliam viginti quinque barombus sicut 
contmentur in carta de libertatibus et securitate regno concessis 
vel attornatis viginti quinque baronum sicut continentui in 
literis de duodecim militibus eligendis ad delendum malas con- 
suetudines de forestis et aliis Et preterea infra eundem 
terminum omnia que comites et barones et alii liben homines 
petunt a domino rege que ipse dixerit esse reddenda vel quc 
per XXV barones aut per majorem partem eoium judicati 
fuerint esse reddenda reddantur secundum formam picdicte 
carte Et si bee facta fuerint vel pei dominum regom non 
steterit quominus ista facta fuerint mfia predutnm toimmum 
tunc civitas et turns London ad eundem terminum statnn 
reddantur domino regi salvis prcdicte civitati lilxutatibus sins 
et liberis consuetudinibus suis sicut piosciiptum (‘st Et ai 
hoc facta non fuennt et per dominum icgcm stetont quod wta 
non fiant infra predictum terminum barones tenebunt dvitatem 
predictam et dommus arcbiepiscopus tuirim London donee 

^See mpra^ pp 51 2 and 560 1 The text is takon fiom Atw 1 

ni on the authoxity of Sof Clam ^ 17 lolm, m 27 d It is puiiiecl by 
BUckstone, (heat Oharte't^ 25 6 
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predict t complotwitui Et luteiim oiiines ox utiacpie paite 
lecupeialmiit castra fceiias et villas qnas hahiienint in initio 
gueuc* orte mtei dominum legem et baiones 

(ti) Pioiesi % Pu Aiihhishaps of Cantnhun/ omI omi oihn 

that (haptet Ih of fh (heat (Vuf/tfr a as to hf niifo 
pitted h/ both sides as limited^ 

OmmlrnB Cluisti fidoldms ad cpios piesentOH hticne pei“ 
venonnt, Sancti I)oi ‘^laom, (Jantiui aithuqiisc opn^ tocnis 
Anglio pnmas et sanctc Romano occlohie eaidnuhs < f II cadem 
giacia, ardnopiscopns Dublin, W (piocpio London, P Wiuton , 
J Bathon et Glaston , H Lincoln , W Wygoin , ot W Coventi , 
ejufedcm gracic dono episoopi, salutciu in Donuuo Cum 
dominiis Rox concessent ct per c ntam snam coidinnavont, cpiod 
omnes male consuetudines dc ioitstis, et foiestaiiis ct eonim 
mimstiis, statnn in(|im intui m cjuolibet comititu, pci duodccim 
rnilites jiir itos de eodem coniitatu, epu dc])cnt cligi pei 
probos homines ejusdera count itus, et infia xl dies post in 
(pusitioiuiu futam pemtus, ita quod nunepum levocentui, 
ciclemtui pci oosdem , dum tamon dominus Ucx hoc pnns 
sciat , univeihitati vestic notum ficn \olumus, quod articulus 
istc lU nitolloctus fmt ox utiaipic pat to, cpuim clo 00 tractabatui, 
ot oxprossuB, quod omnes c onsuetudinob die lemaneie debont, 
sme qmbus forcsto sot van non possint et hoc pioBentibus 
litteriB protestamui 

(7) Piofesihif the Atthhshop^ oj Oanfeihiui/ and DMin ntid ofhei 
pt elates that the barons who had renewed then homage at llmnij 
mede kid tepwhded flmt ptonnse to laiifij then oaths bie 
foimal ehaifeis^ 

Omnibus Ohnsti fidehbus etc Stephanus, Dei gracia, Oantuai 
aichiopisconus, totius Anghe pnmas, et sanctc Romane ecclesie 
eardmalis Henneus Dublin archicpiscopus, Wilhelmus Loudon, 
Petrus Winton, Joscolmus Bathon, ot Olaston, Hugo Lincoln, 
Walterns Wigoin , Williclmua Oonventi , Ricardus Cicostt , 
episcopi et magister PanduHus domini Pape subdiaconus et 
familiatis, salutem Novent universitas vostra, quod ipiando 
facta fmt pax inter dommum legem Johannom ct barones Anglic, 
do difecoidia inter eos oxta, iclem barones nobis prcsentibus ot 
aiidiontibus, promisemnt dongno Kogi, quod (piamcumque seeun 
taieni haliere vcllot ab eis do pace dia observanda, ipsi ex 

* Be< pp 52, 511, iwal 560 The protest is recorded m Hot Gimm , 

17 John, m 27 d , and ih punted m iVue EytMVf 1 ld4 

^hcH mtpm^ %{) The protest is printed m Rot Pat , I 144 (J7 ni 
21 d ), and idso in Ntw Rymer^ 3 111 
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habere faceront, pieter castella et obsides Postea ycio <iUcIik1() 
dominus Eex petnt ab 01s, ut talem eartam ei facoroni — 
‘‘Omnibus etc Sciatis nos astrictos esse per saci ament <i et 
homagia dommo nostio Johanru Kegi Anglie, do fide ei 
seivanda de vita et membris et iornnio honorc suo, tontia 
omnes homines qui viveio possmt et morij ot id jun 
sua et heredum suoium, etad regnum suum fiistodiondum 
et defendendum ” 

Ipsi id facere nolueiunt Et in hu]us rei testnnonium id ipsum 
per hoc scriptum protestamur 


VII THE GREAT CHARTER OP HENRY III ^ 
(second reissue, 6iH NOVEMBER, 1217 ) 

Henricus Dei gratia rex Anglie, dominus Hibernie, dux Noi 
mannie, Aquitanie, et comes Andegavie, archiepiscopis, episcopis, 
abbatibus, prioribus, comitibus, baronibus, vicecomitibus, pre 
positis, mimstns et omnibus ballivis et fidelibus suis presenteni 
eartam mspecturis, salutem Sciatis quod intuitu Dei et pio 
salute anime nostre et ammarum antecessorum et successorum 
nostrorum, ad exaltationem sancte ecclesie et emendationem 
regni nostri, coneessimus et hac presenti carta confiimavimus 
pro nobis et heredibus nostris in perpetuum, de consilio veneia- 
bilis patris nostri domini Gualonis tituli Sancti Martini presbiteii 
cardinalis et apostolice sedis legati, domim Walteri Eboracensis 
archiepiscopi, Willelmi Londoniensis episcopi, et aliorum episco- 
porum Anglie et Willelmi Mariscalli comitis Pembrocie, rectoris 
nostri et regni nostri, et aliorum fidelium comitum et baronum 
nostrorum Anglie, has libertates tenendas in regno nostro 
Anglie m perpetuum 

1 In primis" coneessimus Deo et hac* presenti caita nostra 
confirmavimus pro nobis et heredibus nostris in perpetuum 
quod anglicana ecclesia libera sit, et habeat ]ura sua Integra 
et libertates suas illesas Coneessimus etiam omnibus hbens 
homimbus regni nostri pro nobis et heredibus nostns an poi 
petuum omnes libertates subscriptas, habendas et tenendas 01s et 
heredibus suis de nobis et heredibus nostns 

2 Si quis comitum vol baronum nostiorum sivo iilioium 
tenoncium de nobis m capite per servicium mihtaio moituus 
fuerit, et, cum decessont, hercs *0303 plone etatis fuout et 
relevium debeat, habeat horoditatem suam pei ^intKjiium 
relevium, scilicet heres vel horedos comitis do baronu <omitm 
Integra per centum libras, heres vel heiodes baronis de baionia 

^ See pp 171 ^1 The text is tdken fiom that of tlie BaCutth qf tkf 
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Integra per centum libras, beres vel hercdes militis de feodo 
militis integro per centum solidos ad plus , et qiu minus dobuerit 
minus det secundum antiquam consuetudinem foodorum 

3 Si autem beres abcujus talium fuerit infra otatom, dominus 
0]us non haboat custodiam ejus nec terie sue antequam homagium 
cjus oepent , ot, postquam tails beres fuerit in custodia, cum ad 
etatem peivenent, scilicet viginti et unius anni, babeat beie 
(litatcm suam sine relevio et sine fine, ita tamen quod, si 
ipse, dum infra etatem fuerit, fiat miles, mchilominus ten a 
remaiioat m custodia dominorum suorum usque ad teiminurn 
piedictum 

4 Gustos tone bujusmodi heredis qui infra etatem fuel it non 
capnt cle teira heredis nisi rationabiles CTitus et lationabiles 
t onsuetudines et rationabilia servicia, et boc sine destruction e et 
\asto bominum vel loium, et si nos commiseiimus custodiam 
ilicujus tails terxe vicccomiti vel alicui alii qui dc exitibus terre 
illiiis nobis deboat i espondere, et illc destructionem de custodia 
icccrit vcl ‘vxstiim, nos ab illo capiemus emendam, ot teira com 
nuttitui duobus legalibus ct disci etis bomimbus de feodo illo 
(jui dc cxitibus nobis icspondeant >el ci cm cos assignavcnmus , 
ct SI (lodenmus vel vendidcnmus alicui custodiam abcuj us tails 
tone, et ille destructionem mdo fcccnt vel vastum, amittat ipsam 
custodiam et tradatur duobus legalibus ot disci etis bomimbus de 
feodo illo qm similitei nobis respondeant, sicut piedictum est 

^ Gustos autem, quamdiu custodiam terre babueiit, sustontet 
domos, p<iicos, vivarm, stagna, molendma et ceteia ad terram 
illam pertinoncia de cxitibus terre ejusdem, et reddat beiedi, cum 
ad plenam etatem pervenerit, terram suam totam instamatam de 
caiucis et omnibus aliis rebus, ad minus secundum quod illam 
1 o( opit Ilec omnia observentur de custodns ai chicpiscopatuum, 
(qnscopatuum, abbatiarum, pnoratuum, ecclesiaium ct digmtatum 
vacancnmi qiie ad nos pertinent, excopto quod^ bujusmodi ous- 
todio vendi non debont 

6 I let odes mantentui absque disparagatione 

7 Vidua post moitem mariti sui statim ct sine difficultato 
ili(|ua h<iboit maritagmm suum ct beieditatem suam, nec alxquid 
det pio dote sua vcl pio maritagio suo vel pro hereditato sua, 
qium horoditatem maritus suus et ipsa tonuerint die obitus 
ipsius maiiti, ot man eat in capitah mcsuagio manti sui pci rpiad- 
laginta dies post obituin ipsius manti sui, infra quos assignotui 
ei dos sua, nisi prms 01 fuent assignata, vel nisi clonms illii sit 
<a8tnim, et si do castio iccf^ssent, statim provideatiu 01 domus 
compotens in (|ua possit honeate moran, quousque dos sua ox 
assignetur secundum (juod predictum est, ot baboat lationabilo 
estovernun suum mtoxim do commum Assignetur autem ei pro 
dote sua toicia pais toems tone manti sm que sua fuit m vita 
Hua, niHi dc mmori dotata fuent ad bostinm eeclesio 
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8 Nulla vidua distrmgatui ad se maritaiidam, dum viveie 
voluent sine marito, ita tamen quod secuntatem fauot ((uod se 
non maritabit sine assensu nostio, si de nohis tonueut, vel sine 
assensu domini sui, si de alio teimeiit 

9 Nos vero vel ballivi nostix non seisiemus tcnam <ili(|uatn 
nec redditum pro debito aliquo quamdiu catalh debitonn 
presencia sufficiunt ad debitum leddendum ct ipse debitor paiatus 
sit inde satisfacero, nec plegu ipsius dobitons distnngantui 
quamdiu ipse capitalis debitor sufticiat ad solutionem dobiti , et, 
SI capitalis debitoi defecerit in solutione debiti, non liabens undo 
reddat aut reddero nolxt cum possit, plogii respondeant pio 
debito ; et, si voluerint, habeant teiras et redditus debitons 
quousque sit eis satisfactum de debito quod ante pro co solvei int, 
nisi capitalis debitor monstraverit se inde esse quiotum veisus 
eosdem plegios 

10 Civitas Londonie habeat omnes antiquas libertates et liboias 
consuetudmes suas Preterea volumus et concodimus quod 
omnes alie civitates, et burgi, et ville, et barones de quinquo 
portubus, et omnes portus, habeant omnes libertates et liboras 
consuetudmes suas 

11 Nullus distrmgatur ad faciendum majus servicium de 
feodo militis nec de alio libero tenemento quam indo debetui 

12 Communia placita non sequantui curiam nostram, set 
teneantur in aliquo loco certo 

13 Eecognitiones de nova disseisma et de morte antecessons 
non capiantur nisi in sms comitatibus, et -hoc mode nos, vel hi 
extra legnum fuerimus, capitalis ]usticiarius noster, mittemus 
justiciarios per unumquemque comitatum semel in anno, qui 
cum militibus comitatuum capiant in comitatibus assisas piediotas 

14 Et ea que in illo adventu suo in comitatu per justiciarios 
predictos ad dictas assisas capiendas missos terminari non pos 
sunt, per eosdeip terminentur alibi in itinere suo , et ea que pei 
eosdem propter difficultatem aliquorum articulorum terminal 1 
non possunt, referantur ad justiciarios nostros de banco, et ibi 
terminentur 

15 Assise de ultima presentatione semper capiantui cor <un 
justiciariis nostris de banco et ibi terminentur 

16 Liber homo non amercietur pro pai\o delicto nisr scoun 
dum modum ipsius delicti, et pio magno delicto, secundum 
magnitudinom delicti, salvo contenomonto suo, ot meicaior 
eodem modo salva mercandisa sua, ct \illanus altenus quam 
noster eodem modo amercietur satVo wainagio buo, si iiuidcnt 
m miseiicoidum nostram et nulla predictaium miser k 01 diai urn 
ponatui nisi per sacramenta proboium et legalium hominum 
de visneto 

17 Comites et barones non ameicientur msi pci pares sues, (*t 
non msi secundum modum delicti 
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18 Nulla ecclesiastica persona amercietur secundum quanti- 
tatem beneficu sui ccclesiastici, sed secundum laicum tenementum 
suum, et secundum quantitatom delicti 

19 Ncc villa, noc homo, distringatur facore pontes ad riparias 
msi qui QX iintiquo et de ]uie facere debet 

20 Nulla xipana decetero dcfendatur, msi ille quo fuerunt m 
defense tempote legis Henna avi nostn, pei eadem loca et 
eosdem termmos sicut esse consueverunt tempore suo 

21 Nullus vicecomes, constabulaiius, coronatores vel alii ballivi 
nostn tenoant placita corone nostre 

22 Si abquis tenons de nobis laicum feodum moriatur, et 
vicecomes vel ballivus noster ostendat litteras nostras patentee 
de summonitione nostra de debito quod defunctus nobis debuit, 
liccat vicecomiti vel ballivo nostro attachiare et inbreviare catalla 
defuncti inventa m laico feodo ad valenciam illius debiti per 
visum leg ilium hominum, ita tamen quod nichil inde amoveatur 
donee persolvatui nobis debitum quod clarum fuerit, et residuum 
lelinquatur executonbus ad faciendum testamentum defuncti, et 
SI mchil nobis debeatur ab ipso, omnia catalla cedant defuncto, 
salvis uxori ipsius rationabilibus partibus suis 

23 Nullus constabularius vel ejus ballivus capiat blada vel 
alia c Italia alicujus qui non sit de villa ubi castium situm est, 
nisi statim inde reddat denarios aut respectum inde habere 
possit de voluntate venditoxis , si autem do villa ipsa fuent, infra 
quadraginta dies precium leddat 

24 Nullus constabulaiius distringat aliquem militem ad dan- 
dum denarios pro custodia castri, si ipse earn facet e voluerit in 
propria persona sua, vel per ahum probum hominem, si ipse earn 
faceie non possit propter rationabilem causam, et, si nos duxeri 
mus oum vel miserimus in exercitum, erit quietus de custodia 
secundum quantitatom temporis quo per nos fuerit m exercitu 
do feodo pro quo fecit sorvicium in exeicitu 

25 Nullus vicecomee, vel ballivus nostei, vel ahus capiat equos 
vel caiettds aheujus pro canagio faciendo, nisi leddat liberationem 
antuputus statutam, scilicet pro caretta ad duos equos decern 
denaiiOB per diem, et pro caretta ad ties equos quatuordecim 
denarios per diem 

25 Nulla caietta domimca alicujus ecclesiastice persone vel 
mihtis vel aheujus domine capiatui per ballivos predictos 

27 Noc nos nec ballivi nostn nee ahi capiemus ahenum 
bohcum ad castra vel aha agenda nostra, msi per voluntatem 
ilhus cujus boscus ille fuent 

28 Nos non tencbimus terras eorum qui convioti fuerint de 
felonm, msi per unum annum et imum diem , et tunc reddantur 
teire domims feodoriim 

29 Omnos kidelh deceteio deponantur pemtus p^ Tamisiam 
et Medeweiam et per totam Angham, msi per costeram mans 
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30 Breve quod vocatur Precipe decetero non fiat alicui de 
aliquo tenemento, unde liber homo pordat cunam suam 

31 Una mensura vini sit pci totum regiiiim nostium, et una 
mensura cervisie, et mu mensma bladi, bcilicet (iiiaiteiium 
Londonie, et una latitude pannoium tinctomni et lussettoiuni 
et haubergettorum, scilicet duo ulnc infia listas, de pondenbus 
vexo bit ut de mensuiib 

32 Nichil detui de cetero pro bievi inquisitionis ab oo <}iu 
mquibitionem petit de vita vcl membrib, set giatis concedatm 
et non negetm 

33 Si aliqms teneat de nobis pei feodifiimam vel soccagium, 
vel per burgagium, et de alio ter ram teneat pei seivicium 
militare, nos non habebimus custodiam heiedib nec teuc sue <[ue 
est de feodo alterius, occasione illius feodifiime, vel soccagii, vel 
buigagii, nec habebimus custodiam illius feodifirme vcl soccagu 
vel burgagn, nisi ipsa feodifuma debeit servicmm militaie Nos 
non habebimus custodiam heredis vel teire alicujus quam tenet 
de alio per servicmm militare, occasione alicujus parve sei]anteiie 
quam tenet de nobis per servicmm reddendi nobis cultellos, vel 
sagittas, vel hujusmodi 

34 Nullus ballivus ponat decetero aliquem ad legem mani- 
festam vel ad juramentum simplici loquela sua, sine testibus 
fidelibus ad hoc inductis 

35 Nullus liber homo decetero capiatui vel inpnsonetur aut 
disseisiatur de aliquo libero tenemento suo vel Iiboitatibus vel 
liberis consuetudmibus suis, aut utlagetur, aut exulet, aut aliquo 
alio mode destruatur, nec super eum ibimus, nec super oum 
mittemus, nisi per legale ]udicium parium suorum, vel pei legem 
terre 

36 Nulli vendemus, nulli negabimus aut difieiemus rectum 
vel justiciam 

37 Omnes mercatores, msi publice antca prohibiti fuermt, 
habeant salvum^t securum exire de Anglis^, et venire in Angham, 
et morari, et ire per Angham tarn pei ten am (][uam per aquaiu 
ad emendum vel vendendum sine omnibus toltis main pci 
antiquas et rectas consuetudines, preterquam m tempoie gwene, 
et SI Sint de terra contia nos gweinna, et si talcs inveniantm in 
terra nostra in piincipio gweno, attachiontiu sine dampno 
coiporum vel rerum, donee sciatui a nobis vcl i capitah justici 
aiio nostro quomodo mercatoies terre nostre tiadentiu, (|ui tunc 
mvenientm in teiia contia nos gwoinna, et, sj nostn salvi suit 
ibi, alii sal VI smt in ten a nostra r 

38 Sr quis torment de ahqua escaebi, sicut do honor o 
Wallingofordie, Bolonie, Notingeham, Lancastnc, vel do aim quo 
sunt m manu nostra, et suit baiome, et obnnit, hcioH ejm non 
det aliud relevium nec faciat nobis ahud servicmm <|uam facoiot 
baioru, si ilia esset in manu baronis, et nos codem modo cam 
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tenobimus quo baro earn tenmt , nec nos, occasione tabs baronie 
vel escaeto, babebimus ahquam escaetam vol custodiam aliquoium 
hominum nostioium, msi alibi tenueiit de nobis m capita ille qui 
tenuit baioniam vol escaetam 

39 Nulliis liboi homo docotcro dot amplius alicui vel vendat 
<le teira sua quam ut do lesiduo tone sue possit sui&cientei 
hen domino ieodi seivicmm 01 debituni quod pertmet ad foodum 
illud. 

40 Omnes patroni abbatiaium qui habent cartas regum Anglic 
do advocatione, vel antiquam tenuiam vel possessionem, babeant 
eaium custodiam cum vacaveiint, sicut habere debent, et sicut 
supia declaratum est 

41 Nullus capiatur vel imprisonetur proptei appellum femme 
de mortc alterius quam \ni sui 

42 Nullus comitatus deceteio teneatui, msi de mense in 
mensem, et, ubi majoi terminus esse soiebat, majoi sit Nec 
aliquis vicecomes vel ballivus laciat turnum suum pei hundiedum 
nisi bis in anno et non msi m loco debito et consueto, videlicet 
scmcl post Pascha et iterum post festum sancti Michaelis Et 
visus do fianco plogio tunc hat ad ilium teiminum sancti 
Michaelis sme occasione, ita scilicet quod quilibet habeat libei- 
tates suas quas habuit et habere consuevit tompoio legis Hennci 
avi nostn, vel quas postea perqmsivit Fiat autem visus de 
banco plegio sic, videlicet quod pax nostia teneatur, et quod 
tethinga inttgia sit sicut esse consuevit, et quod vicecomes non 
querat occasiones, et qjiod contentus sit eo quod vicecomes 
habeie consuevit de visu suo faciendo tempore regis Henrici 
avi nostn 

43 Non liceat alicui deceteio daie ten am suam alicui domui 
leligiose, ita quod earn lesumat tenendam de eadem domo, nec 
liceat alicui domui leligiose tenam alicu]us sic accipere quod 
tiadat earn illi a quo ipsam lecepciit tenendam Si quis autem de 
(oteio terram suam alicfu domui religiose sic dedent, ot supei 
hoc convincatur, donum suum penitus cassetur, ot terra ilia 
<lomino suo illius foodi incmiatur 

44 Scutagium docotero capiatur sicut capi consuevit tempore 
legis Hennci avi nostn 

45 Omnes autem istas consuetudines piedictas ot hbertates 
(|ims conccssimus in legno nostro tenondas c|uantum ad nos 
pertmet orga nostios, omnes do regno nostro tarn clenci quam 
taxci obsorvont (quantum ad so poitinot eiga suos 

45 Sal VIS archiepiscopis, cp^copis, abbatibiis, pnonbus, temp 
Lulls, hospitalauis, comitibus, baronibus et omnibus alus tarn 
ccdcsiasticis peisoms (piam seculanbus, liber tatibus ot libens 
( onsuotudimbuB quas pnus habuerunt 

17 SUtiumus etiam, de communi <5onsiho towns regni nostn, 
quod omnia castia adultonna, videlicet ea quo a pnncipio gueire 
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mote inter dominum Joharmom patrem nostrum ot bai ones suos 
Anglie constructa tuorint vel reedificata, statmi diiuantui Qma 
vero nondum habinmus sigillum banc [caitim] sigilhs domim 
legati predicti ot comitis Willolmi Maiiscalh icctons [nostn] 
et legni nostn fecimus sigillari 


VIII CARTA DE FORESTA ^ 

(6 NOVEMBFR, 1217 ) 

Henricus Dei gratia rex Anglie, dommus Ililierme, dux 
Normannie, Aqmtame et comes Andegavie, au Inopiscopis, opib- 
copis, abbatibus, prioribus, comitibus, baronibus, justicianis, 
forestariis, vicecomitibus, prepositis, mmistns, et omnibus balh- 
vis et fidelibus suis, salutem Sciatis quod, intuitu Dei et pio 
salute amme nostre et ammarum antecessorum et successonim 
nostrorum, ad exaltacionem Sancte Ecclesie et emendacionem 
regni nostn, concessimus et hac presenti carta confirmavimus pi o 
nobis et beredibus nostris in perpetuum, de consilio venerabilis 
patris nostn domini Gualoms tituli sancti Maitini presbiten 
cardmalis et apostolice sedis legati, domini Walteri Eboracensis 
archiepiscopi, Willelmi Londomensis episcopi, et alioium cpis 
coporum Anglie, et Willelmi Marescalli comitis Pcnbioeic, 
rectoris nostn et regni nostn, et aliorum fidelium coraitum ot 
baronum nostrorum Anglie, has libertates subscriptas tenendas 
in regno nostro Anglie, in perpetuum 

1 In primis omnes foreste quas Henricus rex avus nostoi 
afforestavit videantur per bonos et legales homines et, si boscum 
aliquem ahum quamsuum dominicum afforestavent ad dampnum 
illius eu]us boscus fuerit, deafforestentur Et si boscum suum 
proprium afforestavent, remaneat foresta, salva communa de 
berbagio et aiiis in eadem foresta, illic qui earn pnus habere 
consueverunt 

2 Homines qui manent extra forestam non veniant doccteio 
eoram justiciariis nostris de foresta per communes summoniciones, 
msi Sint m placito, vel plegii alicujus vel aliquoium <|Ui 
attachiati sunt propter forestam 

3 Omnes autem bosci qm fuerunt afforestati pei legem 
Ricardum avunculum nostrum, vel per regom Johannem pattern 
nostrum usque ad pnmam coronacionem nostiam, statim de 
afforostcntui, nisi fuent dominicu» boscus nostoi 

4 Aichicpiscopi, episcopi, abliates, pnoies, eomites et baiones 
et mihtcs et libcro tenentos, qui boscos suos liabont m 
habeant boscos suos sieut eos habuorunt tempore pnme coiona 

1 mpi a, pp 171 2 The text is taken fioiii that of the of iJu 

Bmlm, I 20 21 
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ciOMs predicti regis Henricx avi nostri, ita quod quieti suit m 
pexpotuum de omnibus purprestuns, vastis et assartis factis m 
ilhs boscis, post illud tempus usque ad pnncipium secundi anni 
coronaoioms nostre Et qui do ccteio vastum, purpresturam, vel 
assaitum sine liccncia nostia m illis fecoiint, de vastis et assaitis 
respondeant 

5 fieguardores nostri cant pei forestas ad faciendum le 
guaidum si cut fioii consuevit tempore prime coronaciouis piedicti 
icgis Hcniici avi nostri, et non alitei 

6 Inquisicio, vel visus de expeditacione canum existencmm in 
foresta, dccotoio fiat quando debet fieri leguardum, scilicet de 
tercio anno in teicium annum, et tunc fiat per visum et testi- 
monium legalium bominum et non alitei Et ille, cujus cams 
inventus fuel it tunc non cxpeditatus, det pro miseiicoidia tres 
bolidos, et de ceteio nullus bos capiatur pro expeditacione 
Tails autem sit oxpeditacio per assisam communitei quod ties 
oitilli abscidantui sine pelota de pede anteiiou , noc expeditentur 
canes do ccteio, msi in locis ubi consueiciunt expeditari tempore 
prime coionacioms legis Henrici avi nostii 

7 Nullus forest nius vel bedellus decetero faciat scotale, vel 
colligat gaibas, vel avonam, vel bladum almd, vel agnos, vel 
porcellos, nec aliquam collectam faciant , et per visum et sacra 
mentum duodecim roguaidorum quando fxcient reguardum, tot 
foiestani ponantui ad foiestas cusiodiendas, quot ad illas custo 
diendas rationabiliter vidennt sufiicere 

8 Nullum suanimotxHn de ceteio teneatui in regno nostro 
msi ter in anno , videlicet in prmcipio quindecim dierum ante 
festum Sancti Michaelis, quando agistatores conveniunt ad agis- 
tandum domimcos boscos nostros, et circa festum Sancti Martini 
<|uando agistatoios nostri debent locipere pannagium nostrum, 
et ad isia duo suammota convemant forest<irii, viridain, et agis 
tatoies, et nullus alms poi districtionem , et teremm suanimotum 
teneatui in inicio qmnde*cim dierum ante festum Sancti Johanms 
Baptiste, pro feonacione bostiarum nostrarum , et ad istud 
simnmiotum tenendum convenient foiestaiu et viridarn et nulli 
dll per districtionem Et prctcrea singulis quadraginta diebus 
per totum annum eonvcniant viridani et foiestani ad videndum 
attacluamenta de foresta, tarn do viridi, quam do venacione, per 
presentacionem ipsorum foiestariorum, ot coram ipsis attachiatis 
Ifiodrcta autem suanimota non tencantur nisi in comitatibus in 
<|ud>us tenon consue\orunt 

9 Unus<|iusquo liber homo^agrstet boscum suum in foresta 
pro voluntatc sua ot habeat pannagium suum Concedimus 
cciam cfuod unusipusque liber homo possit ducere poieos suos 
per dominicum boscum nostrum, hbero ot sine rnpedimento, 
ad agrstandum eos in boscis sms pxopms, vel alibi ubr voluerit 
Et SI porci alicujus liben homims una noete pornoctavennt xn 
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foresta nostra, non inde occas^onotur ita quod aliqmd do siio 
perdat 

10 Fullus do ceteio amittat vitani vel menbia pio vona 
Clone nostia, set, si aliquis captus fuel it ct <onv ictus de 
capcione vonacionis, gravitei lodimatui, si habeat unde ledimi 
possit^ et si non habcat undo lodinii possit, 3 we it in pnsoni 
nostia per unum annum ot unum diem^ et, si post unum 
annum et unum diem plogiob mvoniio possit, exeat i piisona, 
sm autem, adjmet rognum Anglie 

11 Qmeunque aichiepiscopus, episcopus, comes \el bate fninsi 
erit per forestam nostrum, liceat ei capeic unam vol duas bcstias 
per visum forestam, si presens fuerit , sm autem, f w lat coriun, 
ne videatur furtive hoc facere 

12 Unusquisque liber homo docetero sine occasione hiciat 
m bosco suo, vel m terra sua quam habeat in foiesta, rnolcn- 
dinum, vivarium, stagnum, marleram, fossatum, vel ton am 
arabilem extra cooperatum m teira arabili, it<i quod non sit 
ad nocumentum alicujus vicim 

13 Unusquisque liber homo habeat in boscis suis aoieas, 
ancipitrum et spervariorum et falconum, aquilarum, et de heyrinis 
et habeat similiter mel quod inventum fuerit in boscis sins 

14 Xullus forestarius de coteio, qui non sit foiestanus do 
feudo reddens nobis firmam pro balliva sua, capiat chiminagium 
aliquod in balliva sua, foiestanus autem (le foudo fiiriwm 
nobis reddens pro balliva sua capiat chiminagium, videlicet 
pro careta per dimidmm annum duos,, dcnarios, et pei ahum 
dimidium annum duos denarios, et pro equo qui poitat 
sumagium per dimidium annum unum obolum, et pex ahum 
dxmidium annum obolum, et non nisi de illis qui de oxtia 
ballivam suam, tanquam mercatores, veniunt per hcenciam suara 
in ballivam suam ad buscam, meremmm, corticem vol carbonem 
cmendum, et alias ducendum ad vendendum ubi voluennt it 
de nulla aha bareta vel sumagio aliquod chimunagium capiatui 
et non capiatur chiminagium nisi in locis ilhs ubi antiquitus 
capi solehat et debuit Ilh autem qui poitant supci doisuin 
suum huscam, corticem, vel carbonem, ad vendendum, (pi inn is 
Hide vivant, nullum de ceteio dent chiminagium l)c host is 
autem alioium nullum detur chiminagium foiistxnn nostns, 
pieteiquim de domnncis boscis nostns 

15 Omnes utlagiti pro foiesta tantum <i teinpoic legm 
Honnci wi nostn us(pie ad pumim coxonanomnn nostiam, 
vcmarit ul pic cm nostiam sme^mpodimcrito, ct salvos pkgios 
invemant (piod dc (otao non foiisi iciant nobis do loiesta nostia 

16 Nullus (istclhnus vcl ihus toncat plicita dc loiesti 
sue d(‘ A null sne de \eincione, sod (piihliot foiestanus dc feudo 
ittwhu't phdii d(^ foicsti tun de vindi <|uam de Ainanone, 
ei ei piescntet Miid inis jnovinninim et nun luotuliti luennt 
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ct sub sigillis viridanoium mclusa, presententur capztali 
toresUiio cum in paites ilks veneiit ad tenMdum placita 
foiosie, et coiam eo toiminentur 

17 11 is autem lilzortates do forestis concossimus omnibus, salvis 
aichiepiscopis, cjnscopis, abbatibus, pnoiibus, comitibus, baroni- 
bu% mihtilms et abis tarn peisoms ccclesiasticis quam secularibus, 
Templams et Hospitalaiiis, libcitatibus ot hbeiis consuctudimbufo 
m loiestis ot e\tra, in wareimis et alns, quas pirns liabuorunt 
Omnes autem istas consuctudines prcdictas et libeitates, quas 
soncobsimus in regno nostro tenendas quantum ad nos iiertinet 
srga no&tios, omnes de logno no&tio tarn clcrici qinm laici 
obseivent quantum ad se peitinet eiga sues Quia vero 
bigillum nondum babuimus, piesentcm cartam sigillis veneiabilis 
[)atns nosti3 domim Gualonis tituli Sancti Martini presbiteri 
:ardinalis, apostolice sedis legati, et Wiilclmi Maiescalli comitis 
Penbiok, lectous nostri et rcgni nostri, feeimus sigillari 
Tcstibus prenominatis et aliis multis Datum per manus pre 
iictoium domim legati et Willelmi Marc&calli apud Sanctum 
Paulum Londonie, sexto die Novembns, anno regm nostii 
secund^' 
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7 Edward T 
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1 1 Edward I 

c 

4, 

247 n 


c 

5, 

125 n 


c 

9, 

424 


c 

13, 

364 


c 

29, 

420n , 424 
327, 330, 333 


c 

30, 


c 

39, 

330 


c 

47, 

157 

18 Edwaid I , 


f78 

27 IWwaul I 

c 

3, 

310 

28 E<lward I 

c 

4, 

116 


c 

5, 

115 


c 

7, 

370 


c 

12, 

264 


c 

14, 

375 

Stat 3, 

, c 

13, 

366 n 


STATUTES 


Pige 

Statutes of unce'itain date 
Statute of Jewry, 271, 274 

Praerorjativa Regis, 398, 397 n 
Gonsueftidmes etAssisae de foresta, 
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1 Edward III Stat 2, c 1, 510 

c 13, 

481 

c 17, 

164 n 

2 Edward III c 2, 

130 

c 9, 465 n, 472 

c 11, 

llOn 

4 Edward III c 15, 

176 n 

5 Edward III c 9, 

441 n 

9 Edward III c 1, 

472 

14 Edward III Stat 1, c 9, 

376 n 

c 21, 

465 n 

Stat 2, 

281 

Stat 4, c 4, 

250 

c 5, 

250 

25 Edward III Stat 1, c 4, 

404 

Stat 4, c 7, 
Stat 5, c 4, 

472 n 

441 

. c 11, 

82 

27 Edward III Stat 2, c 8, 

440 n 

28 Edward III c 13, 

440 n 

37 Edward Til c 18, 

441 n 

38 Edward III c 3, 441 2 n 

42 Edward III c 1, 185, 

424 b 

c 3, 

442 n 

2 Richard II Stat 1, c 1, 

471 n 

5 Richard II Stat 1, c 2, 

485 

6 Richard II c, 5, 

333 n 

c 6, 

529 n 

11 Richard II c 7, 

473 n 

c 11, 

333 n 

17 Richard II c 6, 

442 n 

c 9, 

405 n 

4 Henry IV c 5, 

376 n 

c 11, 

404 n 

5 Henry IV c 10, 

370 

c 14, 

425 n 

1 Edward IV c 2, 

364 n 



598 


INDEX TO STATUTES 


Pago 

12 Edward IV c 404 

1 Richard III c 5, 415 n 

^ Henry VII c 1 (s 11), 426 

12 Henry VIII c 46, 218 

1 Edward VI c 14, 481 

c 12(8 16), 25 In 
4 James I c 1 (a 22), 475 6 

8 Charles I c 1, 190, 442, 459 

16 Charles I e 16, 501, 511 

12 Charles 11 c 24, 

07, 70, 72 n , 248, 187 
H Charles II c 8, 887, 892 n 

12 George HI e 20, 400 1 

64 George III c 145, 101 n 





57 George III c 01, 


502 

59 George III c 16, 

121, 427 

8 Georgt IV < 28, 


101 

1 and 4 Wilham IV 

c 27, 

120 n 

< 106 (» 10), 

tOl n 

5 and 6 William IV 



e 76 (s 11), 

471 

1 1 and 15 Victoria, < 

42, 

502 n 

15 and 10 Vic tona, o 

76 

114 

and U Victoiia, c 

11, 

177 

c 

21 , 

401 

17 and 18 Victoiia, c 

94, 

70, hO 

50 and 51 Vxetona, c 

15, 

160 n 
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Abbeys, W5 7, 526 
Advowson, ^25, 50b (Sec also Pre 
smtment ) 

Agistors, 488 

Aids (feudal), 72, 80 2, 275, 27b 7, 
292, ^01 6, 308 
Aids (general), 277 81 
Alexandci II (King of Scots), 252, 
537, 541 3 

Aliens (See hormjne't 8 ) 
Allegiance, 474, 477 8 
Ainctetments, 88, 141, 334 351, 
510 1 

Anglo Saxon period, 5, 7, 9 
Anselm, 21, 226, 219, 249 
Anson, Sir William R, 127 n, 
292n , 298n 

Appeal (to a higher court), 10, 14 
Appeal (or accusation), 108, 160, 
Ibl, 171, 418, 425 7, 527 10 
Axbitraiy imprisonment (See Im 
jmHonment ) 

Aiistotlc, 6 

Aithur (John’s nephew), 219, 243, 
51b, 540 n 

At tides of the Barons, 39, 44 5, 
141, 151, 171, 200 2, 230, 

212, 252, 277, 279, 292, 312, 150, 
165, 161, 416, 418, 441, 144, 462, 
524, 52b, 511, 515 6, 549, 561, 
text of, 570 

Ashford v Thornton, 426 7 
Assi/e (diflerent meanings of), 320 n 
Assi/e of Arms, 15 
Assi/e of Clarendon, 14, 74, 107, 
Wh 293 n , 397 8, 399, 431, 432, 
436 

Abbvm of M< asm t s, 171, 414 7 • 

Assi/e of Nort}um})<on, 107, 160, 
24% 319 11 , Ul, t27n , 370, 397 

Assi/e of Wme, 415 7 
Assijre of Woodstock, 137 n, 481, 
484, 487, 496, 497 n , 498, 499 
Ami/t ((^rand), 109, 162, 121 % 324, 
125, 406, 107 B, 411, 412 


Assi/es (Petty), 109, 111, 162 3, 
176, 317 33, 407, 412 (See also 
Ju'^Hce of Assize ) 

Attainder, 74, 401 

Bailiffs, 358, 372, 376, 185, 392, 393, 
410, 431, 412 n , 435, 467, 502 
B irons, (legil position of), 103, 152, 
229 232, 216, 293, 295 7, 346 9, 
474 

Barons (John’s and Henry’s) — 
their motives, 59, 64, 139 140, 
140 n, 143, 469 70, 534, 543 5, 
their grievances, 58 112, 229, 
262 3, 307, 492, 495, 503 4, 507 , 
their policy, 62, 82 3, 107, 111, 
144, 148, 165, 173, 452, their 
various factions, 220 1 
Barons’ War (against Henry III ), 
147, 168, 471 

Barony, 76, 232, 235 6 (See also 
Honour ) 

Barrington (Hon Dames), 209, 
245n , 256 7 

Bateson, Miss Mary, 68 9, 285 n 
Battle (See Trial hy combat ) 
Becket (Thomas ^), 16, 224, 225, 
294 

BtSmont, Charles, 207, 210 1, 565 n 
Bench (See K%ng\ Bench and 
Common Pleas ) 

Benefit of clergy (See Clergy ) 
Bigelow, M M , 316n , 408, 430 n , 
438 n , 441 n 

Bishops, 366, 379, 382, 498, 515 n, 
as holders of baronies, 22, 76, 83, 
238, 248, 294, election of, 22, 
23, 166, 226 7, 251 2, Crown’s 
wardship over, 76, 117, 121, 224, 
225, 249, 250, 506 , pay scutage, 
87 , no relief, 238 9, 249 
Blackstone, Sir William, 47, 50 n , 
63, 58, 65, 72 n , 78, 89, 130, 134, 
169n, 171, 175n , 179n , 182n , 
197, 198, 199, 201, 206, 209, 248n , 
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25<3n, 319n, 328 n, 386 n, 

403 n, 419, 431 n, 448 n , 302, 

551 n 

Blench tenure in Scotland, 69 n 
Bloodfeud, 9^4 % 418 
Boioiighs, 277 80, 284, 291 170, 

415, 468 9 , pnvilegcs oi, 26, 2h4, 
415, 468 , obligations of, 176 
Bot, m 

Boutiny, Emile, 120 
Bon vines (Battle of), 17 
Bracton, 80 n, 244, 253, 259 n , 
272, 345, 148, 181, 196 n , 199, 
418 n , 422, 481 n , 527 n , 529 
BTCmt6, Ealkcs de, 176, 521, 522 
Bridges, obligation to repaii, 152 8 
Briwere, William, 181, IS4 
But gage tenure, 69 70, 76, 427 9 
Burgess, 136, 252 (bee also Mer 
ihcmt ) 

Burke, Edmund, 156 n 

C monical election, 22 3, 28, 39, 506 
(See also B%shop^ ) 

Capitulary of Kiersey, 73 
Carta de foresta (See Foi est ) 
Cartae (of 1166), 15 
Castellans (See GomtaUes ) 
Castles, private, 10, 176, 179, 258, 
516, 523, 560 

Castles, royal, 176, 268 9, 390 1, 393 
Central government, problem of, 
16 20 

Champions, m duel, 527 , king’s, 68 
Chancery, 16, 108, 401 , Couit of, 
U2, 476 7 

Charter, John’s Great date when 
sealed, 48, 564 n , its prototypes, 
113 23 , historical antecedents, 
4 5, 7, 58 112,. 123, 210 1 , his 
torical sequel to, 164 93 , its 
form, 123 9, IS2 , its contents 
and characteristics, 129 44 , how 
far a baronial manifesto, 133 9 , 
its value, 144 50 , its defects, 
150 4, 186, 187, 41 \ 504, 554 61 , 
its traditional interpret itions, 
154 61, 417 , how fai declaratory, 

1 10 2, 364 5, 405 , its relations to 
Henry II ’s, reforms, 121, 110, 

111 2, 318, 120 8, 161, 198, 419, 
449, how far reactionary, 112 1, 
406, 409, 411, 449, its piactical 
nature, 144, 151 n , 417 , its atti 
tude towards Church and cleigy, 

139, 222 7, 250, 474 7, 506 , to 
wards boroughs and trarlers, 50, 

140, 277 81, 284 91, 463 73 , to 
wards tenants of mesne lords, 


119 40, 101 6,410 1,478 81,541 5, 
towaids lowci rhsms, HI 5, 14!, 
508 9, towards 131, 

U1 1 , its sanctum, 1 17 H, 150 1, 
152 1, 165, 187, 191, 517 61, 
\ at lation < fr mn Ar t n k » of Bat <mH 
50, H9, HO, 151, 221, 252, 277, 
279, 292, 112 1, 150, 161, H6,512, 
524, *526, 5 Kt 7 , c xaggnnatt d < sti 
mates of, 144, 116, 119, 155 7, 
275, 292, 417 luanuhtiiptH of, 
19t 200, ustoiulby Pima I (mw, 
191 200 (See also 7'ahit of Ihti 

t(7ltH ) 

(Jhutci, H(ni> Til ’h fnst lussiw 
(1216), 57, 165, 227, lS2n, 188, 
192, 405, 4 12, 506 , its additums, 
240 1, 250, 252, 25H, 261, 290, 
470, 506 , its omiHSions, I(>() 9, 
270, 274, 151, 355, 185, 474, 500, 
504, 508 , its respiting clause, 
168 9, 172, 355 n , 508, 514, on 
wardship, 240 1, 248, 250, 506 
on rights of Church and clergy, 
250, 351, 474 , on marriage, 252 , 
on qu wantmc, 258 on debtors, 
264, 182 n , on Jews, 270, 274 
on aids and scutages, 276, 28 1, 
301, 104, 105 , on inert hants, 470 

Charter, Henry HI ’s second re 
issue (1217), 142, 151, 18S, 191, 
392, 4J0n, 514, 545, its omis 
sions, 151, 175, 182 n , its addi 
tions, 142, 172 179, 155 6, 391, 
432 3, 444, 448, 480, 506, 545, 
its reactionary side, 173 4, 177, on 
widows’ lights, 255, 258, 382 n , 
on scutages, 172 1, 276, 283 4, 
300, on petty assis^es, 126, 327, 
127 8, j on villoms, 143, 448, 
449 n , on clergy, 351 , text of, 580 

Charter, Henry III ’s third icissue 
(1225), 168 n , 181, 181, 181, 228, 
164, 410 n , 50611 , 50b, 509 its 
additions, 181 2, 228 9, J82 n , 
marks final form of Magrt i Carta, 
181, 206 its price, 182, 228 9 

Charter of Liberties of lit nr > I , 
15, 58, 115 8, 219, 210, 2 19, M2 1 
136 n , 117, 385 n , 191, 544, the 
model of Magn i Carta, 15, 19, 58, 
•in, 12 { Its tenor, 117 8, 212 3, 
494, on marriage, 251, 261 on 
wardships, 242 1, 249, 250 text 
of. 565 

Chartei of Henry II , 121 2, t«xt 

of, 568 

Charter of btepheii, 77 n , 119, 120, 
219, 385 n , 494 n , tc^xt of, 567 
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Charter of Liberties (the so called 
^‘unknown charter”) (See 
^'^(hedtde of Grievanua ) 

Chase, 492 
Chatham, Lord, 131 
( hattols, 262 4, 271, 177, IB > 444n , 
of felons’, iH, 384 n , 195 9 , of 
intestates, 166, 183 4, 385 n 
( 'hm ch, (Knglish), Henry II ’s sting 
Lie with, 15 , relations to State, 
20, 21, 27, 226, 379 , relations to 
Rome, 20, 21, 27, 167 n , 227, 
228 n, 474, fieedom of, 22 21, 
60, 117, 120, 138, 166, 217, 222 5, 
564 5, national character of, 21, 
224n , question of in\ estitures, 
21 2 , canonical election (see 
B%<diopH), mflnence on church on 
Charter, 50, 145, 223, 182 4, 474 , 
relations to Crown, 116, 220, 227, 
474, relations to John, 61, 62, 
119, relations to barons, 62, 
relations to lower classes, 61 2 , 
Its wealth, 178 9, 379 (See also 
<Jlerq%j ) 

CUrgy, 167 n, 149 51, 417, 474, 
Benefit of, 21, 121, 122, 138, 139, 
224, 253 n , 515 n 
Cnut, 7, 17, 18, 484 
Coinage, private, 10 
Coke, Sir Edward (Chief Justice), 
66, 70 n, 79 n, 111, 141, #156, 157, 
181, 20S, 211, 221, 216, 241 n , 
246 n , 252 n , 256, 259, 329 n , 
ll8n,345, 164n, 170 n, 171 n , 
396, 401, 406 n , 410n , 442, 445, 
447, 448, 461, 476, 510, 544 his 
imhistoncal method, 208, 447 
Combat (See Trial by combat ) 
Comitatu% 238 n , 117 n 4See SJm c, 
ShirB Court y and also Earldom ) 

( ommissions of Justices, 329 311 
Committee of Executors (See 
Exeiutor^ ) 

Common Law, 433 n , growth of, 


15 

Common Pleas, 109, 111, 308 17 , 
Court of, 14, 109, 177, HI 5 
Commons (House of), 156 n, 191, 


554 

Com mime 

Con< ilium, 81, 82, 

no, 

121, 

150, 

166, 

U)7, 171, 188, 

190, 

274 

284, 

>91 1(»1, J48,‘l'50n, 

451, 

557 

functions 

of, 111 2, 174, 

192, 

29S 

m), 

557. 

, oompoBiUon 

of, 

29$ 

8 





< omnmne, 1 18, 2b6 9, 553 4 
( nnuimui of London (See London ) 
( umpiugdion, 101, 104, 432 


Conhimatio Cartarum, 85, 185, 281 
Constables, 269^ 270, 158, 368 70, 
187 8, 390 1, 456 n , 486 n , 502 5 
Constitutional development m Eng 
land, 3, 60, 143 4, 173, 188, 192, 
556 

Constitutions of Claicndon, 21, 225, 
218n , 248, 150 n , 474 
Contenement, 334, 339, 345 6, 347 
Convietion, 391 401, 415 
Coronation, 119, 218, 220 , oath, 
114, 115, 116, 122, 111 
Coroner, 20, 158, 362, 370 2, 41 5 n 
Copyhold, 65 

Cotton Sii Robert, 195, 196 7 
Council of bt Alban’s (1213), 34, 
123 165, 501 

Council of Oxford (1213), 36 
Councils, Later an (See Lateral ) 

County, IS, 366, 368, 372 5, 431 
(bee also Eirma Comitatvs ) 
County Court, 13, 94, 99, 103, 177, 
261, 319, 311-2 , to appoint twelve 
Knights to reform abuses, 51, 
511, 513 , to appoint Knights for 
assi/es, 327 8 

Courts, three rival systems of, 94 
112 

Courts, Christian, 121, 379, 184 5 
Couits, local, 94, 99, 106 (See also 
County and Hundred ) 

Courts, private, 60, 64, 95 7 
Courts, royal, 14, 93 112, 308 9, 
319 (See Curia Reqis, Chancery^ 
Common Plean, Exchequer, Kinq\ 
Bench ) 

Creasy, bir Edward, 133 4, 212, 
417n , 446n 

Creditors, 262 0, 271, 273 4, 316 7 
(See also Tew^ t 

Criminal Law, 107 8, 334 7, 360, 
361 1, 398 401, 420 7, 446, 453 5 
(See also Pleas of the Ciown ) 
Crown relation to feudatories, 10, 
title to, 9, 113, 217, 219 (See 
also Plea^ of the Croim ) 
Crusaders, 521 6, 535 
Curia Regis, 13, 14, 63, 71, 97, 106, 
109, 115, 190, 191, 219, 220, 294, 
109, 111, 451 

Customs, 445 465, 468 9, 512, 543 
Cygouy, Kngelard de, 486 n, 501, 
518 21 

Darrein presentment ( See Present 
ment ) 

David I , King of Scots, 538 
Debtors, 262 6, 269,271,273 4,316 7, 
376 8 
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Diaioqm (U ScacrauOy 7% 1%, 
231n , 232n , 240, 26^n , 264n , 
295n, 303 n, ^84ii, 

480 n 

Biccy (Prof A V ), H8 
Bispaj; age mt ni, 250 2, 5(1 
JDwHCiBitt, 142, 12 i, 324, W4, 14S, 
526 

Disseisin (novel), 117, 1214, 126 
Domesday Hook, 12 
** Domuw^^^ (meaning of), 218 
Dower, 255 6, 260, 271 1, 511 
Dudhim {hm 7Vud hy Oo^nhaf ) 
Dunstaii, 17, 20, 114, 116 
Dymoke (Family of), 68 

Kaldormcn, 10, 17, 18 
Earldoms, Anglo Haxon, 0 , Noxman, 
236 8 

I' arls, 10, 18, 101, 162, 229, 232, 237, 
293, 117 n , 346 9, 166, 474 
Earls Palatme, 9, 18, 78 n 
Edward Confessor, 7, 9, 18, 113, 
his laws confirmed, S3, 39, 118, 
ISO, 111, 145, 503 

Edward 1 , 85, 176, 271, 298, 307 8, 
315, S56, 165n , 366n , 411, 412 1, 
471, 510, 523, 543, 556 7 , his re 
forms, 186 193 , his attitude to the 
Charter, 186, 189, 412 3 , his atti 
tude to the Church, 227 , his Par 
liaments, 189 192 , his Inspexmm 
of the Charter, 198, 205, 206, 
232 n, 352 n 

Edward II , 472, 501, 610 
Edward III, 281, S57, 389, 472, 
475, 510 

Election , meaning of word, 128 , 
principle of, 25, 61, 176, 327 8, 
of knights to reform abuses, 51, 
511 , m relation to kingship, 219 
^ 220 , of jurors, 327 8 
England, growth of a united, 4, 6 , 
unification of, 7 
English church (See Ohm ch) 
English law (See Law ) 

English monarchy (See Monarchy ) 
EsSieat, 73 5, 179, 194 7, 478 SI 
Estovers, 254, 258 9, 199, 496 
Exchequer, 11 12, 13, 14, 19, 63, 
171, 172, 196, 262, 264, 311, 
316 n , Coiut of, 311 2, 110 7 
Executive, two types of, 5 
Executors of Charter, 51, 53, 513, 
525, 532, 534, 543 561 
Eyres (See JmheeB of Wyre ) 

Falconry (See FowUng ) 

Fee farm, 67, 70, 427 9 


Felony, 73, 74, 171, 181 n , 391 

401 

Feudal aids (her iieff } 

Feudal anauhy, 7, 10, H, 16, 00, 
118, 109 

Fcmlal giievaiutB, IS 112, H5, 

109 

Feudalism i« England, H, 9, 10, 
64 5, (>6, 70, 409 

Feudal mtidcnts, 72 80, lOS (Su 
also Reh(f\ 

MatrtagtH^ Pinmr N%Hin% and 
FincH fot Ahemttiom ) 

Feudal ]UiiBdiction8 (Sta undii 
JurtHdidiom and tindti Courts ) 
Feudal obligations, ()4 9 1, 1 18 9, 100, 
2 10, 108 (S< e also N ? m e% hm 

de7ih^ and Afds ) 

Feudal servKcs, 15, 64, 65, 71, 82 0, 
234, 306 8 

Feudal tenures (Hee Tmurm ) 
Fictions (legal), 81, 3l7n,412 I 
Fines, 90 1, 245, 261, 307, 317, 461, 
493, 498, 530 3, differ from amci 
cements, 337, 344 5 
Fmes for alienations, 79 80 
Ft7ma Imrtjiy 281, 285, 176, 519 
Firma comdaHt^s, 166, 172 6, 519 
Fishing, 157 8, 401 4 
Fit/ Aylwm, Heniy, 41 
Fit/ Peter, Ceoffrey, 36 
Fitz Walter, Robeit, 30, 31, 41, 
446, 507 n , 517, 651 
Flambard, Ralph, 10, 71, 234, 238, 
239, 24^ 249 

Foreigners, 140, 145, 290 1, 440, 
465 73, 474 

Foreign service, 85 6, 154, 307 8 
Forest Charters, 53, 171, 175, 181, 
184, 185, 337 n, 156, 485, 487, 
495, 49^ 497x1,499, 501 
Forest Courts, 482, 489 92, 497 8 
Foresters, 34, 485 9, 497, 499 <501, 
502 n, 503, 508 9 

Forests, 166, 368, 482 502, 507 11, 
526 , protests by prelates anent, 
62, boundaries of, 184, 185,507 1 1 
Fowling, King’s rights of, 353 8, 
507 8 

Frankalmom, 67, 70, 107, 150 
Freedom, problem of, 4 5 
Freehold, 65 71, 145 
Freeman, Pi of, 71, 86, 87, IH, 
115 n, 219, 211 

Freeman, defined, 1 15 7, 228 9, 
338 n , 352 n , 448 , rights of, J 1 1, 
118 40, 192, 405, 416, 440 
Free socage (Sc c Somgi ) 

Fyrd, 15, 162 
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Glanvill, 74, 80, 230 n , 233 n, 
344 n , 345, 383, 395 6, 406, 408 n , 
428x1, 429 n, 441 n , 504, 528, 
529 

Gneist, Dr Kuclolf, 129 130, 134, 
145 n, 212, 442 n, 450, 557 8 
Godwin, 18 

Government (See Local govern 
ment ) 

Grand Assi/e (See Asntze ) 

Grand Jury (See htry ) 

Great Ch irter (See Charter ) 
Great herjeanties (See Ser^eaniies ) 
Green, John Richard, 26, 134 
Grey, John do, 28 
Gross, Dr Ch irks, 362 n 
Gualo (papal legate), 56, 57, 164, 
170, 171 

Guardian, 259 (See also Ward 

‘ilhtp ) 

Guilds, 466, 470, 475 

Habeas coi pus {heQW'iitof) 

Hall, Huboit, 85 n, 173 n , 203 4, 
464 5 n 

Hillim, Henry, 78, 134, 135, 243, 
528, 564, 589, 437 n , 458, 460, 532 
H irdell( William), May 01 of London, 
289 n , 551 
Harold, King, 9 
Hawking (See Fowling ) 

Henry 1 , 7, 11 12, 19, 21, 116, 117, 
219 230, 242, 243, 494 his 
achievements, 10 12, relations to 
church, 21, 22, 224, 226, 239, 
scutage under, 87 , charter to 
Jews, 269 , charter to London, 
285 6 , Chartci of libemes (See 
CharUr ) 

Henry II , 7, 15 16, 249, 294, 295, 
315, 584 n, 478, 494, 4!)7, 538, 
achievements of, 13 15, 59, 158 , 
institutes new system of pro 
cedme, 14, 107 112, 319, 325, 361, 
407 , his policy, 106 7, 366 7, 466 , 
invents writ xnocess, 108, 406 9, 
opposes the hcieditary principle, 
19, discourages trial by combat, 
108, 161,162,320 2,419 20, attacks 
the pii\ato juiisdictions, 106, 
322 n , 406 9, 412, 455 , lelations 
to church, 22 5, 122, 224, 22.9, 
249 , takes aids, 81 hia levy of 
scutage, 81, 86, 87, 88, 172, lays 
foundations of trial by juiy, 158 
165, Chatter to London, 286, 
opens loyal couits to all free 
holdoiB, 14, 91 4, 97 8, 106, 411, 
460 (See also Chaiter ) 


Henry III , 147, 164, 168, 271, 305, 
314, 358, 384n, 452, 461, 471, 
474, 507, 509 10?556 his advisers 
accept the Chartei, 57, 187 , takes 
aids, 81 , takes scutages, 174 5, 
504 , his attitude to Magna Carta, 
164 181, 183, 184, 185, 186 7, 
471, 507, 509 , his alliance with 
Rome, 167 n, 227, 228, 384 n , 
declared of ago, 180, 183 (See 
also undei Charter ) 

Honorms III , 180, 181 
Honours, 10, 71, 232, 235 6 , Courts 
of, 10 

Hostages, 50, 514 8, 530, 541, 560 
Hoveden, Roger of, 9, 415, 416 
House of Commons (See Commons ) 
House of Lords (See Lords ) 
Hubert de Burgh, 44, 51, 57, 170 
180, 182 n , 183, 290, 542 n , 559 
Hubei t, Walter (Aichbishop), 25, 
27, 152, 561, 380 n , 404, 411 n 
Hundred, 94, 96, 372 4, 431 court 
of, 13, 94, 99, 159 

Imprisonment (arbitrary), 156,457 9 
Incidents (See Feudal incidents ) 
Indictment, 108, 160, 364, 398 9, 
431, 436 

Innocent III , 28, 31, 40, 42, 53, 54, 
55, 56, 57, 61, 62, 85, 182, 222, 
516, 541, 561 
Innocent IV , 227 
Inquest of Sei\ice (1212), 29, 89 90, 
91 2, 172 

Inque-^t of Sheriffs (See Sheriffs ) 
Inqmsitio, principle of (See Me 
cognitio ) 

Interest, 265 6, 510 (See alBoJew^ 
and Usury ) 

Interregnum, 116 * 

Investitines (struggle of), 21 2 

James! , 72 n , 387, 394, 475 
Jails (Danish), 18 

Jews, 166, 171, 175, 256, 262 74, 
305, 510, 384 n , 435, 459 40 
J oan ( Job n ’s na tural daugh ter) , 29, 30 
John- his title to Crown, 217 
220 , his excessive exactions, 26 7 
his levies of scutage, 80 9 5 , his 
charters to English Church, 59, 
41, 65, 77, 139, 226, 227, 249, to 
London, 41, 288 9, 404, 470, to 
Jews, 269 , moots barons at Runny 
mede, 43, 46, takes Crusad6r*a 
vow, 40 , his 1 elations with 
national (Ihurch, 59, 44, 61, 62, 
249 , with Rome, 28 9, 36, 61, 62, 
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63, 91 , his surrender to Innocent, 
31 2, ^6 , asks Innocent to annul 
charter, 51, , his ireUment 

of Welsh hostages, 10, 514 8, his 
death, 57 (See also Chm U r ) 
Judges (King’s), 108, 100, 225, 158, 
416, 502 5 

Judgment (m medicvd law), 101, 
103 5 

I iidgment of peers ( See Pats) 

J urisdiction, i oyal, 11,01 H 2, 1 69 n , 
300 (bee also Oou^U ) 
Jurisdictions, pii\ ite, 10, 14 15, 01 
112, 160 n, 406 0 (bee also 
Court H ) 

Jury, trial by, 25, 456 7 lelition 
to ttroya/Zio, 106, 150, relation 
to wilt d( odto, 108, 161 420 1 , 
relation to Magna Caita, 158 161, 
419 21 

Jury (of aecusition or presenting 
3ury), 158, 150 160, 431 
Jury (civil), 158, 161 1 
Jury (grand), 158, 160 
Jury (petty), 158, 161, 420 1, 457 
Justice, thiee systems of, 010, 110, 
328, 360 n (bee also Courts and 
Jurisdictions ) 

Justices (King s) {Ha^Judqcs) 
Justices of the Peace, 20, 111, 367 
Justices, itinerant (or of Eyre), 12, 
11, 19,20, 118 9, 329, 161 
Justices of Asswe, 176, 177, 318, 
319 20, 329 331, 332, commissions 
of, 329 311 

Kiersey, capitulary of, 73 
King’s Bench, 14, 100, 3112, 111, 
314 5, 348 

Knight’s fee, 8i 92, 233, 277 n, 
306 

Knight’s service, 66, 67, 68, 70, 71, 
2H, 427 S 

Kydells (See Wars ) 

Lanfranc, 21, 116 
Lateran Council (1099), 21 
Lateran Council (1215), 55, 161, 100, 
432 

Law (English), development of, 14 
Law (/fx), technical meaning of, 
102, 161, 430, 440 I (See also 
Trial ) 

Jjeasehold, 05 6 

Legal fictions (See iHctiom ) 

Legal procedure (See Procedure ) 
Leofnc, 18 

Letters testimonial, 50 , text of, 
563 n 


Littleton, 66, 68, 00, 70 n , 2 1 1 n , 
252, 428 

TJywelyn, 20, 516 
J^xal (Jovunnuni (pioblun «J), 
16 20 

London, 12, 56, 57, 11 % 1 10, 270, 
2715, 2H101, 110, 4015, 167, 
470 1, (5ty wul T(n\ti gianlnl 
by John m sccunty, 5l, 560, 
tix Oiou of, 27 1 5, 277 SI John » 
chutds to 11,288 0, nil, 170 
Longch unp (> 1 
Louis (llouH< of), 217 155 6 
Louis (son of King Pluhp of In in<e)» 
56, 165, 170 

M icy, Pi of k sso, 127 n 
MagniCiita (Sec Chcota ) 
Maitlind, Pi of P W,05n,08n, 
128n , 141n , i51n , 207, 162n , 
456 

Manors, 10, 71, 141, M2, 152 n , 
^OK on royal demesne, 11 2, Mb 
Manoiial courts, 10, 03, 96, 106 
(See also Courts and Jurindietiom ) 
Mamage, feudil inadint of, 6(1, 6H, 
60, 77 S, 250 h 260 I 
Maritigium, 251 7, 'll 
Marsh li (William,! iil Marsh il), JO, 
44, 215, 216, 507, 550, amcdiatoi 
between King and baions, 10, 40, 
4 k 5f59 , acts as Kegont, 164, 165, 
170, 171, 180, 18 k ‘301, 200 
Matilda (d lughter of Henry J ), 12 
Ik 118, 162 

Mayor of London, 2S8, 289, 290, 551 
Medley (Prof D J ), 295 n , 206, 
327 n , 564 n 

Morconanea, 15, 30, 19, 165, 166, 
261, 391, 522 J 

Merchants, 01, 6k 140, 145, 314, 
340 1, 402, 415, 416, 440, 46 1 7 k 
474 

Ministerial i esponsibihty , 25, 150, 
188, 192, 298, 505 
Minorities (Rights of), 200 100 
Mirror of Justices, 207, 157n ,4JIn , 
434 

Monarchy, two t>pcs of, 5 
Monarchy ( J ngliah), 60, 400 gi owt li 
of, 4, 6, 12, 1 k 15, 18, 20, stu ngth 
^of, 7, 12, 15, 16, 21,50, weakness 
of, undoi Anglo Saxons, Iti, 20 , 
functions of, 0 1, 97 
Monopolies, 110, 150, 145 6, 160, 
470 5 

Montfoit (bimon de), 188, 1 80 
Mooie, Stuart A and H h , 1 5s 
40 In 
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Moit tFincestoi, 317, 124, llin , 
426 

Mumcipaiities (See Borough'i) 

Nationality (eonception of), 149, 
1 56 

National unity in Fnglancl, giowth 
of, (>, 119 , loiccs opposed to, 7 
Neilhon, (xcorge, 121 n , 527 n , 
52S n 

Nicholas (Papal legate), 36, 227, 
165 

Noi gate , Miss Kate, 16, 49 n 50 n , 
5Sn , 90n , 92n , 212, 288, 17tn , 
559 

Noi man Conquest, 5, 9, 20, 71, 105, 
115, 158, 121, 166, 484 
Noi man penod and lule, character 
latics of 5, 7 

Novel disseisin (bee Dis^e%m ) 

Ohgaichic elements in England, 5 
Ordeal, 74, 102, 101, 104, 161, 199, 
415, 420 1, 52S 9 
Original %v 1 its (bee ) 
Outlaws, 74, 446, 471 4 

Ptihament, 160, 173, 185 6, 188, 
190, 294, 557 , lights of, 81 , 
functions of, 174, 190 1, 298, 
composition of, 190 
l^arliamentary taxation (Ste Taxa 
Uon ) 

Parliamentary Representation (See 
Mepn smtation ) 

Palatine earldoms (See Em Is ) 
Pandulf (Papal legate), 31, 54, 561 
Papal Bull, annulling Charter, 55 
Papal Cmia, 28 

Papal interference m England, 21, 
28, 12, 54, 56, 182, 227 ^ 

Papal legates (See G mlo, Nicholas, 
Pandiilf) 

Pans, Matthew, 12, 51, 58, 181, 
293 n, 100 1, 453, 543 n, 550, 
559, 561 n 
Paths, 247, 492 
Peasantry (See Villum ) 

Peers, 103, 152, 216 n , 346 9 
Petrs (Judgment of), 158 n, 346, 
436, 418 40, 449 50 n , 452 6, 521 
Peter dea Roches (Bishop of Wiif 
Chester), 16 7, 61, 54, 58, 180, 
IBS, 215, 100, 462, 501 
Peter of Wakefield, 10 
Petition of Barons (1258), 232 n , 
252, 333 n , 430, 481, 507 
Petty Assi/o (Bee Asmze ) 

Petty Jury fhee Jury ) 


Petty Serjeanty (Sec Berjeanty ) 
Philip (King of El mce), 31, 31, 17, 
56, 470 • 

Pike, L 0, 152 n, 295 n , 311, 
147, mn, 442 n, 441 n , 449 
50 n , 456, 457 n 
Pipe Rolls, 1 1 

Picas (bee ('ommon picas ) 

Picas of the Ciown, 107, 109, 111, 
112, no, lU 5, 359 161, 370 1, 
198 , m Scots law, 160 
PJc IS of the forest, 168 
Pollock, birEredeuc, 110 
Pope, 61, 79 n, 164, 167 n , 227 
(bee Papal, also Honor %xls and 
hmoicxit ) 

Piesentment (darrein), 176 7, 225, 
117, 125 126, 113 
Pi liner seism, 78 9, 248, 254 
Pnvy Council, 191 
Piocedure (legal), 14, 99 112 , 

Henry II ’s lefoims, 14, 106 112 
Pioot (m medieval law), 102 3, 
(bee also Tx lal ) 

Protests by the prelates m John’s 
favour, 52, 560 1 , text of, 579 
Prothero, G W, vS5n li7n, 
125 n, 131 2, 139 140, 149 n , 
154n , 175n , 201, 212n , 228n , 
448 

Provisions of Oxford (1258), 187, 
504 

Purprestures, 495 

Puiveyance, 142, 369, 386 90, 392 4 

Quarantine (Widow’s), 258 
Queen’s gold, 232 

Ramsay, bir James, 92 n , 212, 
225n , 243n , 375n , 194n 
Recoqmtio (principle of), 34, 105 6, 
159, 160, 162, 323, 125, 512 
Reeves, John, 209 210, 257, 340 n , 
447 n 450 

Regarders, 484, 490, 491 
Regency, 164, 169 
Relief (feudal incident of), 68, 60, 
73, 117, 179 , 219 241, 249, 276 n , 
not due from bishop elect, 117, 
218 9 , not due aftci wardship, 
219, definition of sums due, 230 1 
Representation, principle of, 25, 14, 
16, 160, 190, 192, 297 8, parlia 
mentary, 292, 297 8 
Responsibility (bee Miimferial ) 
Restoration (The), 66, 67, 248, 387, 
502 

Richard 1 , 24 6, 63, 81, 89, 148, 231 , 
286, 539 , lessons of his reign, 25 6 
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Richard 11. , 473. 

Roches (Peter des?). (See Peter.) 

Roger, bishop of Salisbury, 11, 119. 

Roger of Hoveden. (See Hoveden.) 

Roger of Weiulover. (Sec Wen^ 
dover.) 

Rolls. {Bee Pipe lioUs,) 

Rome. (See Pope and Papal,) 

Round, John Horace, 71, 85 n., 87, 
88, 92, 95n., 119, 121 n., 202-3, 
225n.,2S4, 285-7 324 n. 

Royal justice. (See Ootirts aild 
Jurisdiction.) 

Royal writs. (See Writs.) 

Runnymede, 43-5, 53, 64. 

Salisbury, Roger, bishop of. (See 
Roger. ) 

Salisbury Plain, oath of homage 
sworn, on, 10. 

Schedule of grievances (27 April, 
1215), 40, 44-5, 84 n., 202-5, 245, 
246, 258 n., 307 n ; text of, 569. 

Scotland, 30 j relations to England, 
537-43 j land tenures in, 67, 69 n., 
70, 72 n., 80; kings of (see Alex- 
a7ider, David, and William) ; 
Princesses Margaret and Isabel 
of, 537, 539-42. 

Scutage, 15,29, 37, 64, 84 n., 86-93, 
172-3, 274-6, 294, 302, 304, 308 ; 
grand serjeanties not liable for, 
68; in charter of 1215, 274-6, 
292 ; in charter of 1217, 172-3 ; 
by sub-tenants, 302. 

Scutum. (See Knighfs fee.) 

Seal (king’s great), i 69, 180, 181, 184. 

Seebohm, Frederic, 95 n., 341. 

Seisin, 323. (See also Primer Seisin 
and Disseisin.^ 

Serjeanty (grand), 67-8, 70, 78 n., 
233 307. 

Serjeanty (petty), 68-9, 70, 78 n., 
233, 307, 427, 429. 

Service. (See under Feudal service. 
Foreign service, and Knighfs ser- 
vice. ) 

Sheriff, 10, 11, 12, 13, 18-19, 34, 42, 
47, 50, 51, 177, 244, 364, 366-8, 
372, 376, 392, 398, 399, 431, 502-5, 
511, 513 ; chief magistrate of 
county, 18, 366 ; his powers, 364, 
366-7, 376, 399; his gradual de- 
dine, 20, 367 ; his tyrannies, 20, 
359, 366 n., 373-5, 377; his 
“tourn,” 97, 177, 360, 364 ; Ms 
aid,” 261 ; not to hold pleas of 
Grown, 358-72; in Scotland and 
in America, 367-8. 


Sheriffs (inquest of), 19. 

Shire. { See Co imit/. ) 

Socage, 66-7, 69, 70, 76, 8!, 233, 
307, 427-9. 

Statutes. (See separati^ Imlc.r lu 

StatutiH. ) 

Stephen (King), 12* 13, 19, llsjl, 
162, 219, 243 ; rdations to (Jluuv.li, 
22, 77 11., U9, 224 ; his t-itle, 1 19- 
120, 219. (See also Charters of.) 
Stephen Langton, 28, 31, 32, 33, 34, 
35, 38, 43, 52, 62, 122, 139, 145, 
181, 223, 226, 227, 249, 451, 506, 
532, 542 n., 551 ; a mediator be- 
tween king and barons, 39, 40, 50, 
52, 54, 513, 524-5, 531, 542 u., 
560, 562 ; influence on sulmtance 
of Great Chai*ter, 50, 506. 

Stubbs, Bishop, 43, 54, 86, 87, 117, 
118, 125, 134, 140 n., 143 n., 149, 
166 n., 169 n., 170 n., 179 ii., 

182 n., 184 n., 206, 2U, 

247 n., 257 n., 259, 284-6, 296, 
299 n., 351 n., 365 n., 391 n., 
430 n., 453 n., 483, 491, 493, 50S, 
532, 544, 559. 

Succession, intestate, 166, 175» 

382-5 ; testate, 376-82. 

Suit and service, 72, 82-6. 

Suit, at county and luindred courts, 
94, 177, 261, 332 ; at forest courts, 
482, 4^7-8 ; at lord’s court, 72, 82. 
Suit (or forewitnesses), 101-2, 433-4. 
Swanimotes, 491. 

Synod of Whitby, 7. 

Tallage, 140, 142, 270, 272, 277-81, 
376. 

Taxation, 20, 26-7, 152, 165, 166. 
185, 1^)6, 274-284; heavy under 
Richard, 24-5, 148, 288 ; common 
Council’s rights over, 152, 174, 
185, 274-284, 298 ; parliamentarv, 
281, 281-4. 

Taylor, I>r. Hannis, 130, 140, 159 
212, 290. 

Tenant, 65. 

Tenement, 65, 345. 

Tenure by barony, 66. 

Tenure by castle- ward, 70 n. 

^JJenurc in chivalry. (S<u‘ Kvhjh-'-^ 
se^'vice.) 

Tenures, 95-71. (Sec also Pm^gagr, 
Fee-farm, Frankalmtm, 
service, Se7]jeaitig, Sneagr, rHiriv 
age, also under Fn^lu^ld.) 

Thayer, Prof. J, B., 159 m, PJCi., 
433 n., 441 n. 

Thomson, Rn.-hard, 210, 211. 
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Tourn (See Sheriff’s iourn ) 
Traders (See Merchants ) 

Treason, 74, ^95 7 
Trial (m medieval law), 101, 102 5, 
161, 399, 417, 410 

Trial by combat, 103, 105, 108, 109, 
161, 162, 320 1, 323, 325, 406, 
417 420, 425 7, 433, 527 30 
Tiial by jury (See ) 

Turnei, G- J , 184n , 484 n , 509 n 

“Unknown Chatter of Liberties’’ 
(See Schedule of Grievances ) 
Usmy, 262, 265 6, 270, 272, 384 n 
(See also I ewe ) 

Vcidercrs, 368, 487 
Vesci, Richard de, 30, 31, 40, 446, 
517, 551 

Vicecomee (See Sheriff ) 
Villeinage, 66, 342, 449 
Villeins, 93, 94 5, 106, 116, 1413, 
141 n, 145, 245, 252, 278, 334, 
138 n, 341 4, 393, 410 n , 448, 
449 n , legal status of, 141 3 
Vinogradoff, Prof Paul, 344 n 

Wales, 29, 30, 531 7 
Wapentake, 94, 160, 372 4 
War, right of private, 10 
Warden, 485 6 (See Conatahle, also 
Guardian ) m 

Wardship, ordinary, 67, 68, 69, 
75 7, 78, 117, 142, 179, 239 250, 
259, 265, 427 8, 461 n , 526 , ovex 
\acant sees, 117, 224, 225, 239, 
505 7 , preiogative, 428 10, 526 
Warrens, 247 n , 492 3, 511 
Waste of waid’s lands, 244 6, 250 , 
of felon’s lands, 194 7^ in forests, 
495, 496 7 


Wathng Street, 7 
Wens, 357, 402 5 
Welshmen, 30, 440, 533 7 
Wendover (Roger of), 10, 15, 38, 43, 
53, 123, 204, 205, 35 in , 550 n , 
561 n 

Wer, 335, 336, 340 
Wessex, supremacy of, 7, 17 royal 
House of, 16, 113 

Westminster, 12, 111, 177, 310, 314, 
316, 326, 333 
Whitby, Synod of, 7 
Widow’s tights, 243, 253 261, 273 4, 
380, 384, 527 
Wills, 376 82 

William I , 7, 8 10, 12, 16, 21, 71, 
83, 106, 115, 116, 191, 234, 507, 
514 , difficulties and policy of, 
8 10, 65 local government undei , 
16, 18 19 , relations to Rome, 
21 2 , his innovations, 105 6 , 
his title to English Crown, 9 
115 

William II , 10 11, 21, 71, 116, 239, 
242, 249 , his relations to the 
church, 21, 218 9, 249 
William the Lion, King of Scots, 
252, 538 41 

Wicenagemot, 9, 18, 114, 219, 

294 

Wites, 335, 336, 337 n 
Witnesses, 102 

Writ de odio et atia^ 108, 161, 417 
25 

Writ praecipe, 108 9, 405 13 
Writ of habeas corpus, 156, 
421 2 

Writ ne exeat regno, 476 7 
Writs (royal) 14, 406, 417, 460 
Writ process, M, 108, 406 9 





